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PREAMBLE

1. The Court shall conduct proceedmgs in accordance with the Agreement the Statute and these

Rules. In the event of a conflict between the provisions of the Agreement and/or the Statute on
the one hand and of the Rules on the other hand, the prowsxons of the Agreement and/or the
Statute shall prevall , : , t

_ 2. The Rules shall be apphed and mterpreted in accordance with- Arttcles 41(3),42 and 52(1) of

the Agreement on the basxs of the prmclples of proporhonahty, ﬂex1b111ty, fau‘ness and equity.

3. Preportlonahty shall be ensured by gtvmg due consxderauon to the nature and comple)uty of

-each actlon and its importance.

4, Flex1b1hty shall be- ensured by applymg all procedural rules ina ﬂexlble and balanced
manner with the required level of d1scret10n for the Judges to orgamse the proceedmgs in. the
most efﬁctent and cost eﬁ'ectlve manner, :

s Falrness and equity shall be ensured by havmg regard to’ the legltunate mterests of all partles

6.In accordance W1th these pnnmples, the Court shall apply and mterpret the Rules ina way
B whlch shall ensure dectsmns of the hlghest quahty o PO

7. In accordance wnh these prmc1ples, proceedmgs shall be conducted m a way Whlch wxll '

- normally allow the ﬁnal oral hearing on the issues of mfnngement and vahdlty at first instance
" to take place within one year whilst recognising that complex actions may require more time
- - and procedural steps and simple actions less time ‘and fewer procedural steps. Decisions on
* costs and/or damages may take place at the same time or as soon as practicable thereafter. Case -
~ management shall be orgamsed in accerdance with these objectives. Parties. shall cooperate ‘
Y W1th the Court: and set out their full case as early as possxble in the proceedmgs .

8. The Court shall endeavour to ensure cons1stent apphcatton and mterpretatlon of these Rules, 1

by all first mstance divisions and the Court of Appeal Dug¢ consideration shall also be given to o
'.thls objectlve n any decision. concemmg leave to appeal against procedural orders T



APPLICATION AND INTERPRETATION OF THE RULES
_Rule 1- Appl-icat:ion of the Ruiles and general principles of interpretation

1. The Court shall conduct proceedmgs in accordance with the Agreement the Statute and these.
Rules, which include the Preamble to these Rules and the principles set out therein, In the event

of a conflict between the provisions of the Agreement and/or the Statute on the one hand and of -

the Rules on the other hand; the prov1s1ons of the Agreement and/or the Statute sha]l prevail.

2. Where these Rules provide for the Court to perform any act other than an’'act exclusively
reserved for a panel of the Court, the President of the Court of First Instance or the Presrdent of
the Court of Appeal, that act may be performed by: -

.(a) the pres1d1ng Judge or the Judge-rapporteur of the panel to which the action has been
assigned;

®)a smgle legally qualified judge where the action has been assrgned to'a single judge; © - '
(©) the standmg Judge des1gnated pursuant to Rule 345,5. -

3. References 0 persons in these Rules may apply to legal persons as well as natural persons
Words importing the masculine gender shall include the feminine and vice versa. Unless the
contrary intention appears, words in the smgular mclude the plural and vice versa. -

Relatzon with Agreement: Article 8(7)

Relatzon with Statute: Artzcle 19(3) and (4)

Rule 2 - Supplementary protectron certrﬁcate o

,.1 Subject to paragraph 2, in these Rules with the exceptlon of Rule 5 the expression “patent”

d “proprietor” shall whenever appropriate include, respectively, a supplementary protection

certlﬁcate as deﬁned in Article 2(h) of the Agreement and granted in respect of the patent and
the holder of such certificate. .

2. References in these Rules to the language in whrch the patent was granted shall mean that
language and not the language in which a supplementary protectlon certificate in respect of'the
~ patent was granted

~ Rule 3 Power of staff of the Reglstry and a sub-reglstry to perform functions of the
Registry -

Where these Rules refer to the Regrstry or Reglstrar and provide for the Reglstry to perform any
- dct that reference shall include ~ whére applicable —. the Deputy-Registrar and the relevant
: sub-reg1stry and that act may be performed by the Registrar, the Deputy-Reglstrar or by a
" member of staff of the Registry’ or sub-regrstry of the relevant dlvrsron

‘Rule 4 - Lodging of documents

1. Written pleadmgs and other documents shall be lodged at the Regrstry or relevant

.sub-regxstry in electronic formm. Parties shall make use of the official forms available online. The
receipt of documents shail be confirmed by the automatrc issue of an electromc receipt, which
'shall indicate the date and local time of receipt.
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2 Where it is not possrble to lodge a document electromcally for any reason.a party may lodge t
the docurnent in hard-copy form An electromc copy of the document shall be lodged as soon as’
practicable thereafter IR \ , . .

R Relatzon with Agreement Artzcle 4“4 k k‘
' Rule 5 Lodgmg of an Apphcatlon to opt out and wrthdrawal of an opt-out

1 The propnetor ofa European patent (mcludmg a European patent that has expired) or the
applrcant for a published application for a European: ‘patent (héreinafter in this Rule 5 an

“application’ ) who wishes to opt out that patent or application from the exclusive competence -
of the Court.in accordance with Article 83(3) of the Agréement shall lodge an Application '
Greremaﬁer in this Rule 5 an “Apphcatlon to opt out”) with the Registry. -

_(a) Where the patent or apphcanon is owned by. two or. more propnetors of apphcants all
proprietors or apphcants shall lodge the Apphcation to. opt out; Where the person lodging an
Application to opt out is not recorded as the proprietor or applicant in the registers referred to in
Rule 8.5(a) - and- (b), respectlvely, the- person shall lodge a- declaratron pursuant to

paragmph 3(e)

; .(b) 'I'he Apphcatlon to opt out shall be made in respect of all of the Contractmg Member States
“for which the European patent has been( granted or whrch have been desrgnated in the
. application. : . s

ﬁ

| 2. An Apphcatron to opt out or an Apphcatron to wrthdraw an opt-out pursuant to paragraph 87.

| " (hereinafter in this Rule 5 an “Application to w1thdraw”) shall extend to any supplementary

- protectron cernﬁcate based on the European patent

. (a) Where any such supplementary protectron certificate has been granted at the date of lodgmg ,

the Apphcatlon to opt out or the Application to withdraw, the holder of the supplementaryv -

protection certificate shall; if different from the proprietor of the patent lodge.the Apphcatlon :
~to opt out or the Applrcatlon to wrthdraw together with the propnetor

~ (b) Where any such supplementary protectlon certlﬁcate is granted subsequent to lodgmg the -

Apphcatlon to -opt out, the ‘opt-out - shall take effect autornatreally on grant of° sa1d
; supplementary protectron certlﬁcate : r - A

(© Paragraphs 76 and 98 shall apply mutatzs mutandzs For the purposes of paragraphs 46 and ’
1 98, reference to actlons AN : .

o 2-(1) in respect of a European patent shall apply to. all supplementary protectron certrﬁcates
o ;based on’ that European patent and . . '

‘ | “(ii) in respect of a supplementary protectlon certrﬁcate shall apply to the European patent on
~*.which such supplementary protectron certificate is based and -

(ii)) in respect of a supplementary protection certrﬁcate ‘shall apply to all other
supplementary protectron certificates based on the same European patent. :

(d) For the avoidance of. doubt it is not possrble to opt out supplementary, protection R
certificates, whether granted by the authontres of a, Contractmg Member State or otherw1se :

based on a European patent wrth umtary effect..

3 The Apphcatlon to opt out shall contam :
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| (a)the name of the- eac propnetor or applicant for the European patent or apphcatron andof ~
the holder of any supplementary protection certificate based on the European patent in question,
and all relevant postal and, where applicable, electromc addresses, 4

ative; the name.and

. (c) details’ of the patent and/or apphcatlon including the number;

(d) detalls of any supplementary protection cértificate granted based on the patent concemed
including the number; and -

| (e) for the purposes of paragraph 1(a), a Ddeclaratmn

e@prepﬂetefship-that—the-pefsen-ledgmg
by or.on behalf o_f_ each propnetor or applicant pursuant to
Rule 8.5 aad—that . that he is entitled to-lodge-the-Application-to-opton be reglstere_cl mthe natlonal

: 'gatent reglste

4. Rule 8 shall not apply to Applications to opt out and to' Applications to withdraw made

‘pursuant to this Rule 5. Where a representative is appointed, such a representative may include
proféssional representatlves and legal practitioners as defined in Artlcle 134 EPC in addition to
‘those referred to in Article 48 of the:Agreement.. :

-

5. The Regrstrar shall as.soon as practlcable enter the Apphcatlon to opt out in the register.
Subject fo paragraph 76, the opt-out which meets the requirements laid down in  this-Rule shall
béregarded as effective from the date of entry in the reglster Ifthe requlrements récorded in the
reglsteg are n'hssmg or incorrectly-recorded, a correction' may be lodged with the : Registry. The

date of entry of the correction shall be noted in the register. The opt-out shall be eﬁ'ectlve from -
~ the date of correction. - .

6. In the event that an action has been commenced before the Court in respect of a patent and/or

an apphcatlon contained in-an Apphcatlon to opt out prior to the date of entry of the Apphcatlon-

“to opt out in the register or prior to the date of correction pursuant to paragraph 65, the
Application to opt out shall be ineffective in respect of the patent and/or application in question,
' nrespectlve of Whether the action is pending or has been concluded.

7. A'proprietor of a patent or an apphcatlon the subj ect of an opt-out pursuant to this Rule may
lodge an Application to withdraw in respect of the patent or application, but not in respect of
different Contracting Member States for which the European patent has been granted or which
have been designated in the application. Thé Application to withdraw shall ‘contain the
particulars in accordarice with paragraph 3. The’ Registrar shall as soon as practicable enter the
Application to withdraw in the register and the withdrawal shall be regarded as effective from
the date of entry in the register. Paragraphs 1(a) and 65 shall apply mutatis. mutandzs

8. In the eVent that ah action has been comrenced before a court of a Contracting Member
State-in a matter over which the Couut also has jurisdiction pursuant to Article 32 of the
Agreement in respect of a patent or apphcatlon contained in an Application to withdraw; prior
to the entry of the Application to withdraw in the registet or any tlme before the date pursuant to
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| paragraph 65, the Apphcatlon to Wlthdraw shall be meffecuve in respect of the patent or
: apphcatron in questron, irrespective: of whether the actron is pendmg or has been conchided.

. 9. Where an apphcatlon for a European patent subject to an- opt-out pursuant to tlns Rule
| proceeds to grant as a European patent with- umtary effect—the-
| Registry—T the opt-out shall be deemed to have been withdrawn in respect of the Contraetmg
Member States covered by the European patent with unitary effect at the date of the registration
- of the umtary eﬁect and the Registrar shall as soon as- practlcable enter the wrthdrawal in the
' reglster in respect of such Contracting Mémber States. . ' t

10. A patent or application the subje ect ofan Apphcatlon to thhdraw whtch has been entered on ‘
rthe register may not thereafter be the subject ofa further Appllcatton to opt out.

1 1. The Regrstrar shall as soon as practicable notlfy the European Patent Office and the national
-patent office of any Contractmg Member;States concerned.of the: entries m the register pursuant )
| to paragraphs 65 and 87. : : v » '

12, Apphcatlons accepted by the Regtstry before the entry mto force of the Agreement shall be
- treated as entered on the reglster on the date of entry mto force of the Agreement

Relatzoﬁ wzth Agreement Artzcle 83(3) and (4) ‘ | |
Rule 6- Servxce and supply of orders, declsmns, written pleadmgs and other documents
| 1 The Reglstry shall as soon as practrcable serve in accordance wrth Part 5, Chapter 2:.
' (a) orders and decrsrons of the Court on the parttes, | } o |
(b) wntten pleadmgs and other documents ofa party on the other party

‘Where applicable, the Regrstry shall mform the parties of the opportumty to reply or to take any 4
other appropriate step in'the proceedmgs and of any time period for 50 domg ‘

: ’_2 ‘The Reglstry shall also as soon as- practtcable supply to the partles coples of documents;
referred to in these Rules and lodged wrth pleadmgs and written evidence. -

3. ‘Where the postal or electromc address for service prov1ded by a. party pursuant to these Rules ,
" has changed that party shall glve nottce to the Reglstry and to every other patty as soon as such )
B change has taken place I .

“ ) Rule 7- Language of written pleadmgs and wrltten ev1dence

1 Wntten pleadmgs and Sther documents mcludlng wntten ev1dence shall be lodged in the |
' rlanguage of the: proceedmgs unless the Court or these Rules otherwrse provide. t

2. Where these Raules or the Court requtre a pleadmg or-other document to be translated 1t shall
. not be necessary to provide a formal ceruﬁcatlon by the translator a$ to-the accuracy of such

translation unless the accuracy is challenged bya party or such certrﬁcatlon is ordered by the
- Court or required by these Rules S ; _

" Rule; 8 Party and party’s representatlve

l A party shall be represented in accordance wrth Amcle 48 of the: Agreement unless otherwxse ‘
provrded by these Rules. [Rules 5, 88 4 and 378. 5] :



2. For the pufpose of all proceedmgs in relation to‘a patent, where these Rules provrde that'a
' party performs any act or that any act be performed upon a party that act shall be performed by

- oruponthe representatlve for the time being of the party. -

3. Except where these Rules provide otherwrse, a party shall not communicate with the Court

without mformmg the other party. Where such commuinication is in writing, the communication
should be copied to the other party unless these Rules provide that the Court w111 supply a copy
to the other party. . . . :

4. For the purposes of proceedmgs under these Rules in relation to the proprietor. of a European
patent with unitary effect, the person shown in the Register for utiitary patent protection
, [Regulatlon (EU) No 1257/2012, Article 2(e)] as-the prOpnetor shall be treated as such. If
during proceedings before the Court'a new proprietor is recorded in the Reglster for unitary
patent protection, the . former. regrstered proprietor may apply to .the Court pursuant to
Rule 305.1(c) for the substrtutron of the new proprietor. -~ -~ .

5. Subject to paragraph 6, for the purposes of proceedmgs under these Rules

- (a) in relation to the propnetor of a European patent, the person entitled to be registered as
-proprietor under the law of cach Contracting Member ‘State in which such European patent has
been validated shall be treated as the proprietor whether or niot such person is in fact recorded in
the register of patents maintained in such. Contractmg Member State (herernaﬁer “national
patent reglster”), and . :

(b) in relation to the apphcant for a European patent, the person entitled to be reglstered as
applicant whether or not such person is in fact recorded as such in the European Patent Reglster

kept by the European Patent Ofﬁce
t

(©) For the. .purposes. of paragraph 5, theie shall be a rebuttable presumptlon that the person
shown in each national patent register and the European Patent Register kept by the European
Patent Office i is the person entltled to be registered as proprietor or. apphcant as the case may be.

6. For the purposes of proceedmgs pursuant to Rules 42 and 61 in relation to a European patent,
. the person shown in the national patent register [Rule 8.5(a)] as the propnetor shall be treated as
such for each Contractmg Member State or, as far as nio such person is registered in a national
patent register, the last person shown récorded as proprietor iri the European Patent Regxster
kept by the Buropean Patent Office. - :

Relation with Agre_ement: Article 48
Rule 9 - Powers of the Court =

1. The Court may, at any stage of the proceedrngs of its own motlon or on a réasoned request

by a party, make a procedural order ‘such ‘as to order a party to take any step, answer any

'questlon or provrde any clarification or evrdence, w1thm time. periods to be specrﬁed

2. The Court may dlsregard any step, fact, evrdence or argument whrch a party has not taken or

submitted in accordance with a time limit set by the Court or these. Rules. -
-3, Subject to paragraph 4, on a reasoned request bya party the Court may:

(a) extend even retrospeetlvely, a time period referred to in these Rules or:imposed by the
Court; and : ;
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(b) shorten any such time. penod

4, The Court shall not extend the: tlme penods rcferred to m Rules 198 1, 213 1-and 224. 1
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PART 1- PROCEDURES BEFORE THE COURT OF FIRST INSTANCE ,
Rule 10 - Stages of the proceedmgs (inter partes proceedings) '
‘ Proceedmgs before the Court of First Instance shall consist of the following stages:

: '(a) a written procedure

: (b) an interim procedure, which may mclude an interim conference with the parties;

- (Qan oral procedure which, subject to Rules 116.1 and 117, shall include an oral hearing of the

parties unless the Court dlspenses with the oral hearmg with the: agreement of the partles,
“(da procedure for the award of damages, which may include a procedure to lay open books;
(e) a procedure for cost decisions.
Relation wzth Agreement Artlcles 52, 68 and 69
Rule 11 - Settlement L ' A i

" 1. Atany stage of the proceedings, if the Court is of the oplmon that the dxspute i$ suitable for a
settlement, it may propose that thé parties make use of the facilities of the Patent Mediation and
Arbitration Centre (“the Centre”) in order to settle or to-explore a settlement of the dispute. In

i 'partlcular the ]udge-rapporteur shall during the interim procedure, especially at an interim -~
- conférence in.accordance with Rule 104(d), explore. with the parties the possibility. of a
settlement, including through mediation and/or arbitration, usmg the facilities of the Centre.
Parties who choose-mediation in an attempt to settle a dispute are subsequently not prevented
from mrtlatmg judicial proceedings before the Court in relation to that dlspute by the expiry of
-limitation or prescription periods during the mediation: process, which will stay the limitationor
prescription penods until the end -of the mediation process. If medlatlon ‘proceedings are
terminated without a dlspute settlement agreement, the period shall continue t6 run from that

~ moment.

2. Pursuant to Rule 365 the Court shall, if requested by the parties, by dec1s1on conﬁrm the

terms of any settlement or arbitral.award by consent (irrespective of whether it was reachied

using the facilitiés of the Centre or otherwise), including a term which obliges the patent owner’ fb
. to limit, surrender or agree to the revocation of a patent or not to assert it against the other party -
and/or third parties. The parties may agree on costs to be awarded or may request .the Court to

decide on costs to be awarded in accordance ‘with Rules 150 to 156 mutatis mutandis.

3. Save for the purpose of enforcmg the terms of any such settlement agreement by any person .
no opinion expressed, suggestion made, proposal put forward, concession made or document,
drawn up for the purposes of seftlement may be relied on as evidence by the Court or the parties
in proceedings before the Court or any other court unless such matter was expressed to be made -
on-an open basis and ﬁ'eely dlsclosable to the Court or any other court.

- Relatzon wzth Agreement Arttcles 35 52(2) and 79
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CHAPTER 1- WRITTEN PROCEDURE e
SECTION 1~ INFRINGEMENT ACTION e
Rule 12 Exchange of ertten pleadmgs (mfnngement actlon)

T 1 The wntten procedure shall consrst of:-
(a) the lodglng ofa Statement of clatm (by the clannant) [Rule 13]

’ (b) the lodging of a Statement of defence (by the defendant) [Rules 23 and 24], and optlonally ,
(c) ‘the lodgmg of a Reply to the Statement of defence (by the claimant) [Rule 29(b)], and
(d) the lodgmg of a ReJ omder to the Reply (by the defendant) [Rule 29(c)]
7 2 The Statement of defence may mclude & Counterclalm for revocatron [Rule 25 l]

3.1fa Counterclann for revocatlon is lodged ’ ’.‘ o " o

(@)t the clatmant and any propnetor who becomes a party pursuant to Rule 25.2 (hereinafter i in

~ this Rule 12 and Rules 29 to 32, “the propnetor”) shall lodge a Defence to the Counterclaim for

“-revocation [Rule 29(a)], whlch may mclude an Apphcatlon to amend the. patent by the
,propnetor [Rule 30]; - : . L .

(b) the defendant may lodge a Reply to the Defence to the Counterclann [Rule 29(d)] and

L (c) the clannant and the propnetor may lodge a Rejomder to the Reply to the Defence to the
' Counterclalm [Rule 29(e)] . . ; r RN

4. If an Appllcatlon to amend the patent is lodged by the prcpnetor the defendant shall lodge a

Defenceto the Application to amend the patent in the Reply to the Defence to the Counterclaim,
' the proprietot may lodge a Reply to the Defence to the Apphcatlon to amend and the defendant ‘
'may lodge a ReJ omder to such Reply [Rule 32]. - .

. 5.The Judge-rapporteur may allow the. exchange of ﬁnther wntten pleadmgs wrthm tlme -
tpenods to be speclﬁed [Rule 36] , ‘ , «

ﬁ STATEMENT oF CLA]M :
Rule 13 . Contents of the Statement of- clalm

L The clarmant shall lodge a Statement of cla1m w1th the d1v1s1on chosen by h1m [Arttcle 33 of L
'the Agreement] which shall contain: | | , N

(a) the name of the clalmant and where the clalmant isa corporate entrty, the locatron of its
regrstered ofﬁce, and of the clannant’s representattve, :

’ ‘»(b) the name of the party against Whom the Statement is made (the defendant) and where the. N
v defendant 1s a corporate entlty, the locatlon of 1ts reglstered ofﬁce, T N

’ k‘ ~ '(c) postal and electromc addresses for semce on the claxmant and the names of the persons'- '
« authonsed to accept serv1ce, : :

g (d) ppstal and; where avallable electromc addresses for servrce on the defendant and the names -
of the persons authonsed to accept service, if known, ‘ :
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(e) where the claunant is not the propnetor or not the only prqpnetor of the patent concemed
postal and where available, electronic addresses for service on the’ propnetor and ﬂ1e names and
addresses of the persons authonsed to accept service, if known; . :

- (i) where the claimant is not the proprietor of the patent concerned, or not the only propnetor
evidence to show the claimant i entitled to.commence proceedmgs [Artlcle 47(2) and (3) ofthe
Agreement];

(g) details of 'the patent concerned 'lncluding"the number;

. ‘ \(h) where applicable, information about any pnor or pendmg proceedmgs relatmg to the patent '

concerned before the Court including any action for revocation or a declaratlon of
non-mﬁmgement pendmg before the central division 4nd the date of any such actlon, the
European Patent Ofﬁce or any other court or authonty,

-(iy-an mdlcatlon of the d1v1s1on whlch shall hear the action [Artlcle 33(1) to (6) of the

Agreement] with an explanatxon of why that division has competence; where the parties have

agreed in accordance with Article 33(7) of the Agreement, the indication of the division which
shall hear the action shall be accompanied by evidence of the defendanit’s agreement;

() where applicable, an indication that the action ‘shall be heard by a single judge [Arttcle 8(7)
of the Agreement], accompamed by ev1dence of the defendant’s agreement;

(k) the nature of the clann, the order or the remedy sought by the claimant;
(1) an indication of the facts relied on, in particular:

(1) one or more instances of alleged infringements or threatened mﬁ'mgements specrfymg the
date and place of each; ,

(11) the 1dent1ﬁcat10n of the patent clanns alleged to be mfnnged

(m) the evidence relied on {Rule 170.1], where available, and an mdlcatxon of any further
ev1dence which will be offered in support; .

(n) the reasons why the facts relied on constltute an 1nfnngement of the patent claims, mcludmg
arguments of law and where appropriate an explanatlon of the proposed claim mterpretatlon,

(0) an mdlcatlon of any order. the =cla1mant w111 seek during the mtenm procedure [Rule 104(e)];

" (p) where the claimiant assesses that the value of the mfrmgement actlon exceeds EURSOO 000;
an indication of the value, and

'.(q) a list of the documents mcludmg any witness statements, referred to.in- ‘the Statement of
-+ claim, together with any request that all or part of any such document need 1ot be translated
' and/or any request pursuant to Rule 262 1. '

2. The claimant shall at the same time supply a copy of each of the documents referred to in the
Statement of claun : . .

3.The Judge-rapporteur shall decide on any request made pursuant to paragraph l(q) as soonas

;practrcable after h1s desrgnatlon pursuant to Rule 18.
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" - proceedings pursuant to Article 49(1) of the ’_Agreement; o1+

lEule; 14—- Uys”e: of l'ai:lg’uag.’es.uvnder Article 49(1) and (25 of thp‘ Av"g‘r,een‘len't:,_r |

1. Withiout prejudice 'toArticles 49(3) to (6) of the Agre,eméht_ai;d ;.su_bjec,t‘to: paxégraﬁh 2 and

“Rules 271.7, 321't0-323, proceedings shall be.conducted: o

(a) i the bfﬁéifal language or one of ‘the official languages designated ask_langilz_lagé(s) of

(b)in a language designated as language. of proceedmgsby a Contracting ﬁember'State'

pursuant to Article 49(2) of the Agreement.

2. Whre a Contracting. Member State hosts a ;l‘qcal.; division or'participates in a regional
division for which several languages have been designated pursuant to Article 49(1) and/or.
Article 49(2) of the Agreement: = -~ R T '

(a) subject to-paragraphs 2(b) and (c), the claimant may choose as the language of proceedings

any of the language(s) designated pursuant toArticle 49(1) -and/or fArti_cllé;49(}2); of the
Agréement; f - C e o ‘ o

P

~ (b) in' proceedings before a local or regional diiiisidn‘ in ‘aContrécti‘iig Member State against a

defendant who has his domiicile or principal place of business in that Contracting Member State .

- where the action could not be brought pursuant to Article 33(1)(a) of the Agreement before any
.~ other local or regional division, proceedirigs shall be-conducted in the official language of the
. Contracting- Member State (paragraph 1(a)). Where a:designation by a Contracting. Member,
* . State-having several official regional languages so indicates, proceedings shiall be conducted in -
the official language of the region in which the deferidant has his domicile or principal place of
" business. Where there are two or more such defendénts whose domicile or principle place of
- business has different regional languages, the claimant may choose the language from the
- tegional languages. in question. Where a designation by a Contracting Member State having

several official languages so indicates, proceedings shall be conducted in-the official language
of the defendant. Where there are two .or more sich .defendants - with: different official

*  languages, the claimant may choose the language from the official languages in question.

. (c) Where a designaﬁbn’ of a leitiguagé‘ under Article 49(2) of the A‘greément for a regional

division or for one or more local division(s) hosted in a Member: State so indicates, ‘the
judge-rapporteur may ordet in the interest of the panel to provide that judges may use inthe oral -

~ proceedings the language according to paragraph 1(a) and/or to provide that the Court may -

nake any order and deliver any decision in the language according to paragraph 1(a) together

with a certified translation for the' purpose of Rule 118.8 "into’ the language according to

“ paragraph 1(b).

3, The' Registrar shall maintairi a list of ,léﬁguage”s ‘communicated by ;Coﬂtracting» Member -
-States pursuarit to Article 49(1) and Article 49(2) of the Agreement as well as designations by -

. Contracting Member States made pursuant;tofparagrqph 2(b) and (c). The list shall be made
‘ publiCally_‘aVailabk: online, ~ - ‘ n S

'

4, Thé‘liegilStl'arfshallv retln'n @Yfpleddiﬁg lddgéd in a language other than the language of

'p‘roceeding‘s';, o _
Ruile 15 = Fee for fhe infrihgeingnt action :

1. The. Claimant shall pay the fixed fee and, where applicable, the value based fes for the'

infringement action in accordance with Part6..
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2 The Statement of claim shall not be deemed-to have been lodged until the fixed fee and,
where applicable, the value based fee for the mfrmgement action has been paid, unless
'otherw1se provided. - :

'Relatzon wzth Agreement: Articles 36(3), 70 and 7]
Rule 16 Exammatmn as to formal reqmrements of the Statement of clalm

: 1 The Reglstry shall as soon as practlcable check whether the patent-concerned is the subject of
an opt-out pursuart to Articlé 83(3) of the Agreement and Rule 5. In the event of an opt-out the
Registry shall as soon as practicable inform the ¢laimant who may w1thdraw or amend the
Statement of claim as appropriate

2. The Reglstry shall, as soon as- practlcable after the lodging of the Statement of claim,
examine whether the requlrements of Rules 13 1 (a) to (&), .2, 14.and 15.1 have been complied
© with. o

3. If the c1a1mant has not complied wrth the requirements 'referred to in paragraph 2, the
Reglstry shall as soon as practlcable invite the claimant to:

_(a) correct the deﬁc1enc1es w1th1n 14 days of servrce of such notlﬁcatlon and
(b) where appllcable, pay the fee for the mfrmgement action w1thm sa1d 14 days

4. The Registry shall at the same time inform the claimant that if the claiimant fails to correct the
deficiencies or pay the fee within the time stated, a dec1s1on by default may be gWen,
accordance with Rule 355 S *

5. If the.claimant fa1ls to correct the deﬁcrencws or pay the fee, the Reglstry shall inform a
. judge of the division who may reject the action as.inadmissible by a decision by default. The
- judge may give the claimant an opportunity to be heard beforehand

Rule 17 - Recordmg in the register and assignment (Court of Flrst Instance,
infringement action) ,

1 If the requirements reférred to in Rule 16.2 have been comphed w1th the Reglstry shall as

soon as practicable:

'(a) record the date of receipt of the Statement of claim and attribute an action number to the file;
(b) record the file in the rcg"ister;la,nd _ A ‘ - |

© (c) inform the claimant of the ‘ac'tion number of the file and the date of reCeipt

2. The_ action shall be ass1gned to a panel of a division according to Rule 345 3.. Wheére
tequested by the partles the action shall ‘be ass1gned to a single Judge in accordance with
Rule 345.6.

3 The following shall determme the dlstrlbutlon of actions between the seat of the: central
. division and 1ts sections. :

(a) Where an action mvolves a smgle patent having a single classification, the Reglstry shall
allocate the action to the séat or the section of thé. central division appropriate to the

classrﬁcatlon of the patent according to Annex II of the Agreement The Registry shall assign

the action to a panel in accordance with: Rule 345.3.
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(b) Where an action involves more than one patent and a maJonty of the patents have a smgle
classification appropriate to the seat or .a single section of the’ central division according to
Annex Il of the Agreement; the Reglstry shall allocate the action to the seat or that section of the
central division. The Reglstry shall assrgn the. action to a ‘pane] in accordance with Rule. 345.3.

* (c) Where neither paragraph (a) nor. (b) apphes, especrally Where '
(1) the actlon mvolves a smgle patent havmg more than oné classrﬁcatlon or

(11) where the action involves more than one patent and no majortty of the patents have a
smgle classification correspondmg to the seat or to one of the sectrons of the central d1v1s1on .

the Registry shall assign the action i in accordance with Rule 345. 3 to the panel at'the seat or the
" section appropriate to the first. classification of either .the single patent or,-where the action
involves more than on¢ patent, the patent ﬁrst listed in the Statement of claim, according to )
Annex II of the Agreement If the pres1dmg judge ‘of the respectlve ‘panel considers that the
. reference of the action is appropriate, he shall accept. it. If he considers otheiwise, he shall
“instruct the Reglstry to refer the action in accordance with Rule 345.3 to the presrdmg judge-of
- a'panel of either the seat or the other section of the central d1v1sron he considers appropriate,
who shall hkewme consider whether the re-allocation ofthe action. is appropriate.:If that
presiding judge cons1ders otherwise, hé shall inform the Président of the Court of First Instance,
- who shall allocate the action to- the seat or the section of the central- division he considers -
tappropnate The Registry shall as51gn the actton to a panel in accordance wrth Rule 345 3.

e
N 4, The action- shaIl be regarded as havmg commenced before the Court as ﬁ'om the date of .
recelpt attnbuted to the Statement of clarm . o v

‘ 'Relatzon wzth Agreement Artzcle 7(2) Article 1 0
; Rule 18 Desrgnatlon of the Judge-rapporteur

The prcsrdmg Judge of the. panel to which the action has been assrgned [Rule I7 2] shall
designate'one legally qualified judge of the panel-as judge-rapporteur. The presiding judge may
designate himself as judge-rapporteur. The: Registry shall as soon as practrcable notify the '
cla,lmant and defendant of the 1dent1ty of the _]udge-rapporteur :

r\ . “ . ’V,n“' -
’ PROCEDURE WHEN THE DEFENDANT RAISES A PRELIMINARY OBJECTION
Rule 19 Prehmmary ob]ectlon . | | |

L ’Wrthm one month of service of the Statement of claxm, the defendant may lodge a
‘ ‘Prehmmary objection concemmg o _

(a) the Junsdrctlon and competence of the. Court mcludmg any obJectlon that an opt—out, ‘
pursuant to Rule 5 apphes to the patent that is the subject of the proceedmgs : ,

(b) the competence of the d1v1smn mdlcated by the clalmant [Rule 13 1(1)],

- © the language of the Statement of clatm [Rule 14]

g : 2 A Prehmmary ob_] ectlon shall contam j '
(a) parttculars in accordance w1th Rule 24(a) 'to. (c)
(b) the declsron or order sought by the defendant
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() the grounds upen which the'PreIiminary-ebj ection is based; and:
(d) where appropnate the facts and evidence relied on..

-3 The Prehmmary ob_]ectlon shall be drawn up in the language pursuant to Rule 14

| 4, If the action has been commenced beéfore. a regional division the defendant may by a
Preliminary objection request a transfer ‘of the action to the central division pursuant to:
Article 33(2) of the Agreement The Prelmnnary objection shall in such a case contain all facts -

and evidence supporting the ex1stence of the same mﬁmgement in the temtones of three or
more reglonal divisions.

5. The Reglstry shall-as soon as practicable invite the claimant to comment on the Prehmmary
obJectlon. ‘Where applicable, the claimant may of ‘his own motion correct any deficiency

[paragraph 1(b) or (c)], within 14 days of service of notification of the Prehmmary objection.
Alternatlvely the claimant may submit wriften comments within the same period.- The

Judge-rapporteur shall be.informed of any.correction made or written comments submitted by

* the claimant. If the deficiency referred to in paragraph 1(b) is corrected and the claimant has

indicated anothier d1v1smn, which is competent the judge-rapporteur shall refer the action to the
d1v1s1on indicated by the claimant. :

6. The period for- lodgmg the Statement of defence [Rule 23] shall not be affected by the
,lodgmg of a Preliminary obJectlon unless the Judge-rapporteur deades otherwise.

7. The defendant’s failure to lodge a Preliminary objectlon w1th1n the time period referred toin.
paragraph 1 shall be treated as a submission to the Junsdlctlon and competence of the Court and:

the competence of the division chosen by the claimant. -
Rule 20~ Declslon or order on a Preliminary obj eetmn

- 1. As soon as practlcable after the expity. of the period referred to in" Rule 19.5, the
judge-rapporteur shall decide the Preliminary objection. The judge-rapporteur shall give. the
‘parties an opportumty to be heard. The decision shall include instructions to the parties and to
the Registry concerning the next step in the proceednms

2. Where' the Preliminary objection is to bé dealt with in the main proceedmgs the»

Judge-rapporteur shall mform the parties.

Rule 21 — Appeal against decision or order on a Preliminary objection

1..A decision of the judge-rapporteur allowing the Preliminary objection may be appealed
pursuant to Rule 220.1(a). An order of the judge-rapporteur rejectmg the Prehmmary obj ectmn -

may only be appealed pursuant to Rule 220.2.

2.Ifan appeal is lodged -proceedings at first, instance’ may be stayed by the Judge-rapporteur or
the Court of Appeal on areasoned request by a party

VALUE-BASED FEE FOR THE INFRINGEMENT ACTION

Rule 22 - Determmatmn of value-based fee for the mfrmgement actlon

1. The value of the infringement action shall be determined by the _]udge-rapporteur under Rule -

_-370.6, takmg into account the value as assessed by the parties, by way of an order dunng the
interim procedure:

3.



L2 Where the value of the mfnngement actlon exceeds EUR 500. 000 the clalmant shall pay a
value-based fee for the mﬁmgement actron in accordance wrth Part 6. Rule 16 3 to .5 shall

;o apply mutatis mutandzs U

. COIlStl'llCthIl LT S y o

' STATEMENT OF DEFENCE ' s
Rule 23 - Lodgmg of the Statement of defence ’ e

~ The defendant shall lodge a Statement of defence Wltlnn three months of servrce of the |
* Statement of claim,

Rule 24 — Contents of the Statement of defence o
; ‘The Statement of defence shall contam ,
(a) the hames of the defendant and of the defendant’s representatlve

(b) postal and electromc addresses for serv1ce on the defendant and the names and addresses of
the persons: authonsed to accept serv1ce, '

’(c) the act1on nurnber of the file; \ o ,
(d) an mdlcatlon whether the defendant has. lodged a Prelnmnary obJectron [Rule 19],

. (e) an lndrcatlon of the facts rehed on, mcludmg any challenge to the facts relied on by the .
~ clarmant t . R o ;

“(f) the ev1dence relied on [Rule 170. 1] where avarlable, and an mdrcatron of any ﬁlrther‘ B

_evrdence whrch erl be offered in suppott; ‘ 3 o

(g) ‘the reasons why the actlon shall fa11 arguments of law and any argument arising’ from the',, ;
- --provisions of Article 28 of the Agreement and where appropnate any challenge to ‘the™
. clalmant’s proposed claim mterpretanon . L :

(h) an mdrcatron of any order the defendant w111 seek in, respect of the mfrmgement actlon
.durmg the mtenm procedure [Rule 104(e)], - . r =

(1) a statement whether the defendant drsputes the clalmant s assessment of the value of the,
mfrmgement action and the grounds for such drspute, and -

, (_]) a hst of the documents, mcludmg any witness’ statements referred to in- the Statement of

defence together with : any request that all or part of any such document need ot be; translated T

and/or any request pursuant to Rule 262 1.Rule 13.2 and 3 shall apply mutatzs mutandzs
Rule 25- Counterclalm for revocatmn | '

 1.If the Statement of defence mcludes an assertron that the patent alleged to be mfnnged is
- invalid the Statement of defence. shall include a Counterclaith against the proprietor of the
- .patent_for revocation of said patent in accordance with Rule 42, The Counterclaun for-
: revocatron shall contam o SRR - e - A

=

'(a) an mdrcatron of the extent to whrch revocatlon of the patent i8 requested

| ~ (b) one or more grounds for: revocatlon whrch shall as far as possrble be supported by- '

arguments -of law and where appropnate an explanatlon of the defendant’s proposed clalm _
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" (c)an indication of the facts relied on;. |
(d the evidence relied on, where avallable and an mdlcatlon of any further ev1dence whlch will
be offered in support .

';' (e) an. mdlcatlon of any ‘order the defendant wrll seek durmg the mtenm procedute
[Rule 104(e)]; : -

, - () a stafement . of h1s position, 1f any, on the opuons provrded for in Artlcle 33(3) of the
Agreement and Rule374; . . ,

| (g) alist of the documents mcludmg any witness statements, referred to in the Counterclaim for

revocation together with any request that all or part of any such documents need not- be
translated Rule 13 2 and .3 shall-apply mutatis mutandts, and :

(h) insofar as the proprietor of the patent is not claimant in the mfrmgement proceedmgs, the
‘mformatlon required by Rule 13.1(b) and (d) in respect ¢ of said propnetor -

2. Where the clalmant is not the proprietor or not the only propnetor of the patent concerned
the Registry shall as soon.as practlcable serve a copy of the. Counterclaim for revocation on the
releyant propnetor in accordance with Rule 13.1(¢) and shall supply a copy of each document

referred to in paragraph 1(h). Rule 271 shall apply mutatis mutandis. The proprietor.in questlon-

‘shall become a party to the revocation proceedmgs and shall be treated as defendant in all
subsequent proceedings. The proprietor shall provide details pursuant to Rule 13. (e) if not
}already prov1ded by the clalmant

Rule 26 Fee for the Counterclalm for revocatron

The defendant shall pay the fee for the Counterclaun for revocatton in accordance with Part 6.

* Rule 15. 2 shall apply mutatis. mutandzs i

Rule 27 - Examination as to formal requn'ements of the Statement of defence ;
1, The Registry shall,.as soon as practicable after the lodging of the Statement of defence:
(a) examine whether the requirements of Rule 24(a) to (d) have been complied‘with' and

(b) if the Statemertt of defence mcludes a Counterclarm for revocatxon, examme whether the
obligation to pay the fee pursuant to Rule 26 has been complied with. -

2. If the Registry considers that the Statement of defence or the Counterclalm for revocatlon
does not comply with any of the requirements referred to in paragraph 1, it shall as soon as
practicable mvrte the defendant to: :

(a) correct the deﬁ01enc1es noted, within 14 days of service of such notrﬁcatlon and
(b) where apphcable, pay the fee for the Counterclaim for revocatlon, w1tlnn said 14 days.
3. The Regrstry shall at the same time inform the defendant that if the defendant fails to correct

the deficiencies or pay the fee within the time stated, a-decision by default may be g1ven in

| accordance W1th Rule 355

4. If the defendant. fa11s to correct the deficiencies or to pay the fee for the Counterclalm for
revocation, as appropriate, within sald 14 days, the Reglstry shall’ mform the Judge-rapporteur
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| who ‘may g1ve a demsron by default He may g1ve the defendant an opportunlty to be heard -

beforehand
-Rule 28 - Further schedule

- As soon as practlcable after serwce of the Statement of defence the Judge-rappoxteur shall
after consultmg the parties, set a date and time for an interim conference (where necessary
[Rule 101.1]) and seta: date for the oral hearmg The Judge-rapporteur may set one altematlve

o date. . .

DEFENCE TO THE COUNTERCLAIM FOR REVOCATION, REPLY TO THE STATEMENT OF THE
DEFENCE AND APPLICATION TO AMEND THE PATENT AND REJOINDER TO THE REPLY

Rule 29 - Lodgmg of Defence to the Counterclalm for revocatlon, Reply to-the Statement~

of defence and Rejomder totheReply - " . . .

(a) Wlthm two months of s serv1ce of a Statement of defence wh1ch mcludes a Counterclam for
revocation, the claimant shall lodge a‘Defence to the COunterclalm for revocation togethér with.

any Reply to the: Statement of defence and any Apphcatlon to amend the patent pursuant to
~ Rule’ 30 if. apphcable ' S = .

. (b) thhm two months of service of a Statement of defence whlch does ‘not. mclude a'
R Counterclann for revocatton, the clannant may lodge a Reply to the Statement of defence )

'(c) Wlthm one month of service of a Reply to the Statement of defence ‘Which does not include
- a Counterclaim for revocation the defendant may lodge a Rejoinder to the Reply to the .
Statement of defence. The Rejoinder to'the Reply to the Statément of defence shall be lnmted to

a response to the ‘matters ralsed in the Reply to, the Statement of defence

:(d) Wlt}nn two months of service of the Defence to Countercialm the defendant may lodge a
Reply. to the Defence to the ‘Counterclaim together with any Rejomder to the Reply to'the

Statement of - defence and any Defence to an Apphcatlon to amend the patent pursuant to

; | . Rule 32; if apphcable

, (e) Within' one month’ of the serv1ce of the Reply to the Defence to the Counterclalm, the ’

‘. claimant may lodge a Relomder to the Reply together with any Reply to the Defence to an-
Apphcatlon to amend the patent pursuant to Rule 32, if apphcable The Rejoinder to.the Reply - ‘
~to the Statement of defence.shall be: hm1ted toa response to the matters ralsed in the Reply to

'the Statement of defence

| M ‘Where the clalmant is not the propnetor of the patent, all references to the clannant in. thls'
Rule 29 regardmg an Apphcatlon to amend the patent shall be read as mcludlng the propnetor A

‘ Rule 29A Contents of the Defence to the Counterclalm

’ The Defence to the Counterclann for revocatlon shall contam

~

~+(@an mdlcation of the. facts rehed on, mcludmg any challenge to the facts relied on by the
- defendant; , - :

(b) the ev1dence relied on [Rule 170 1] where avallable and an md10at10n of any further‘ o

'ev1dence whrch w111 be offered in support



() the reasons why the Counterclaun for revocation shall fail, mcludmg arguments of law and
any argument. as to why any dependent claim of the patent is independently valid;

_(d) an-indication of any order the claimant and the proprietor w111 seek in respect of the
. revocatlon action at the interim conference [Rule 104(e)] :

(¢) the claimant’s dand the- propnetor s response 10 the defendant’s choice of optlon, 1f any,
prov1ded forin Artlcle 33(3) of the Agreement and Rule 374; and :

(i) a list of the documents, mcludmg any w1tness statements,. referred to in the Defence to the
Counterclaim. together with any request that all or part of any. such document shall not be
translated and/or any request pursuant to Rule 262.1: Rule 13.2 and-.3 sha]l apply mutatzs
mutandis. - - '

Rule 30 - Application to amend the patent

' 1. The Defence to the. Counterclaim for. revocatron may mclude an Application by the
proprietor of the patent to amend the patent which shall contam . .

(a) the proposed - amendments of ‘the claims of the patent concerned and/or specrﬁcatron,

including where applicable and appropriate one or more alternative sets of claims (auxiliary
tequests), in the language in  which ‘the patent was- granted;” where the language of the
proceedings [Rule 14.3] is not the language in which the patent was granted the proprietor shall
lodge a translation of the proposed amendments in the language of the proceedings, and where
the patentis a European patent with unitaty effect in the language of the defendant’s domicile in
‘aMember State of the EU or of the place of the alleged infringement or threatened mﬁmgement
ina Contractmg Member State if so requested by the defendant

(b) an explanation as to why. the amendments. sattsfy the requirements. of Artlcles 84 and
123(2), (3) EPC and why the proposed amended clalms are valid and, if applicable, why they
are mfnnged and :

. (©) an mdrcatron whether the proposals are conditional or uncondltlonal .the proposed
anﬁndments, if condltlonal must be reasonable in number in the cn'eumstances of the case. -

2. Any subsequent request to amend the patent may only be admitted into the proceedmgs with
the permission ‘of the Court ,

3. Where other proceedmgs mvolvmg the patent subJect to an Apphcatron to amend the patent 4
are pending, the claimant shall notify the Court or the authority in- question that such an
Apphcatron has been made and prov1de the information requlred in paragraph l(a)

DEFENCE TO THE APPLICATION TO AMEND THE PATENT '

Rule 32— Lodgmg of the Defence to the Apphcatlon to amend the patent the Reply to the

- Defence and the Rej omder to the Reply

1. Wrthm two months of service of an Apphcatron to amend the patent, the defendant shall
Todge a Defence. to the Application to amend the patent setting out whether he opposes the
,Apphcatron to amend the patent and, if § so, why:

(a) the proposed amendments are not allowable, and

" (b) the patent cannot be mamtamed as requested
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2 Where appropnate in view: of the proposed amendments, the Defence to the Apphcatlon to
‘amend the patent may contain SublIllSSIOHS in accordance wrth Rule 44(d) to (h) and: alternatrve
non—mfnngement subrmssrons o S e B

3. The propnetor may lodge a Reply to the Defence to the Apphcatron to amcnd the patent

~ within one. month of service of the Defence ‘and the defendant may within one month of the

service of the Reply lodge a Re_lomder to the Reply The Rejomder shall be lrmrted to: the
matters rarsed in: the Reply . '

APPLICATION FORALLOCATING A TECHNICALLY QUALIFIED JUDGE To THE PANEL
Rule 33 Apphcation by a party for allocating a techmcally quahﬁed Judge

1 Any party to the proceedings may lodge an Apphcatron for allocatmg a techrncally qualified
- “judge to the panel whlch shall contam an: 1ndrcat10n of the relevant ﬁeld of teohnology L

2. The Apphcatron shall be lodged as early as possrble in the wntten procedure. An Apphcatlon '
. lodged after the closure of the written procedure [Rule 35] shall only be granted if justified in )
view of changed ctrcumstances, such as new subrmssrons presented by the other party, and
‘ allowed by the Court. : : s

-3 If the requrrements of paragraphs 1 and 2 have been comphed with, the President 6f the
Court of First Instance shall allocate a techmcally quahﬁed Judge to the panel after consultmg
the Judge-rapporteur T N . . r

S Rule 34— Request by the Judge-rapporteur for allocatmg a techmcally quahﬁed Judge

1. The Judge-rapporteur may at any time durmg the written procedure aﬁer consultmg the
presrdmg judge and the parties, request the Presrdent of the Court of First Instance to allocate a '
techmcally quahﬁed judge:1 to the panel '

2. Wherea techmcally quahﬁed Judge is allocated to the panel the _]udge-rapporteur may at any_

time consult the: techmcally quahﬁed Judge
= LAST STEPS IN THE WRITTEN PROCEDURE

Rule 35 ~ Closure of the wrltten procedure

\‘ _Followmg the exchange of written’ pleadmgs in accordance wrth ‘Rule, 121 and where’ x
apphcable in accordance with Rule 12 210 4, the Judge—rapporteur shall: 7

(a) mform the partles of the date on whrch he mtends to close the wntten procedure, w1thout,ﬁ
prejudrce to Rule 36; and _ ,

| (b) where an mtenm conference is necessary [Rules 28 and 101 1], conﬁrm the date and the o
tu:ne set for the interim conference [Rule 28] or mforrn the partres that an mterrm conference‘
will not be held. D , . : L ,

Rule 36 Further exchanges of wrltten pleadmgs

Wlthout prejudice to the powers of the Judge-rapporteur pursuant to Rule 110. 1 ona reasoned

- request by a party-lodged before the date on which the judge-tapporteur intends to close the.

* written procedure [Rule 35(a)], the Judge-rapporteur may allow the exchange of. further written

pleadings, within a period to be specified. Where the exchange of further written pleadmgs is -
allowed, the written procedure shall be deemed closed upon exprry of the specrﬁed penod



Rule 37 - Application of Article 33(3) of the Agreement .

1. As soon as practicable after the closure of the written procedure the panel shall decide by
way of order how to. proceed with respect to the application of Article 33(3) of the Agreement
The parties shall be given an opportumty to be heard [Rule 264]. The panel shall set out in its’
order brief reasons for its decision. V o :

2. The Panel may by order take an earlier decision 1f approprlate having cons1dered the parties’
: pleadmgs and havmg glven the partles an opportumty to be heard [Rule 264]."

3. Where the panel ‘decides to proceed in accordance with Artlcle 33(3)(a) of the Agreement,
the judge-rapporteur shall request the President of the Court of First Instance to allocate to the
panel a technically qualified Judge if not already allocated pursuant to Rules 33 and 34.

4. Where the panel decides to proceed in accordance with Article 33(3)(b) of the Agreement,

the panel may stay the infringement proceedmgs pendmg a final' decision in the revocation -

proceedings and shall stay the infringement proceedings whete there is a high | likelihood: that
the relevant claimis of the patent will be held to be invalid on any ground by the final decxs1on in
- the revocation proceedings. :

5.-Where-the panel.decides to proceed in accordance with Artlcle 33(3)(b).of the Agreement
and not to stay the proceedings, the judge-rapporteur of the regional or local -division- shall

communicate to the central division the dates set for the interim conference and for the oral _

hearing according to Rule 28.

COUNTERCLAIM FOR REVOCATION REFERRED TO THE CENTRAL ‘DIVISION UNDER ARTICLE
33(3)(B) OF nm AGREEMENT

Rule 38 — Wntten procedure when the central division deals w1th a Counterclaim for

revocation under Article 33(3)(b) of the Agreement

‘When a Counterclaim for- revocatlon is referred to the central d1v1s10n, it shall be dealt w1th as

- follows: . .
(@ Rule 17.2 and .3 shall apply mutatzs mutandis;

()] Rule 18 shall apply mutatis* mutandis: the presiding Judge of the- panel 1o whlch the
Counterclaim for revocation has been assigned shall designate one legally quahﬁed Judge of the
panel as Judge-rapporteur

(c) The Judge-rapporteur shall give any further dxrectlons necessary for the future conduct of
the writtén protedure before the central d1v1s1on .

(d) Rule 28 shall apply mutatis mistandis: the Judge-rapporteur shall after consulting the parties

set a date- and a time for. the interim conference (where necessary [Rules28 and 101]) and seta

date, and one alternative date, for the oral hearmg

Rule 39 - Language of the proceedmgs before the central d1v1smn

1. Where the language of the proceedmgs before the local division or the reglonal d1v1smn .

which referred the Counterclalm for revocation to the central division is'riot the language in
which the patent was granted, the judge-rapporteur may order that the parties lodge, within a

period of one month, a translatlon in the language in which the patent was granted -of any
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.wntten pleadmgs and such other documents lodged durmg the wntten procedure as the ‘
Judge-rapporteur may dlrect B e | E L

2. Where appropriate, the Judge-rapporteur may specrfy in his order that only excerpts. of
'partles wrltten pleadmgs and other documents shall be translated ‘

3. Where the language of the proceedmgs before the local d1v1s1on or the regmnal division is the
&language in which the paterit was granted the pleadmgs served in accordance with Rules 24, 25,
29, 292, 30 and 32 shall stand. =~ = = -

‘Rule 40 Accelerated. proceedmgs before the central divis'ion’
The Judge-rapporteur shall accelerate proceedings before the central division where .
(a) an Apphcatlon for- provrsronal measures has been lodged [Rule 206], or

M) the reg1ona1 or local division has referred. the Counterclalm for revocatron to the central
“division and where the infringement action has-not been stayed

“In the latter- case, the Judge-rapporteur of the panel of the central lelSlOll shall endeavour to set
- a date for the oral heanng on the revocatlon action pnor to the date of the oral hearmg of the
,mfrmgement action. . * , Lo T

. ACTION REFERRED TO THE CENTRAL DIVISION UNDER ARTICLE 33(3)(C) OF THE
: AGREEMENT R , '

" Rule 41 Written procedure when the central dmsnon deals w1th the actlon under
‘Article 33(3)(c) of the Agreement ' ‘ o : :

. When an actron is referred to the central drvrsron under Artlcle 33(3)(c) of the Agreement 1t S
shall be dealt with as follows ~ o ot

| )] Rule 17 2 and .3 shall apply mutatis mutandzs The partles may request that the actlon be
heard by a s1ng1e Judge ) N L

- (b)Rule 18 shall apply mutatis' mutandzs the pres1d1ng judge of the panel to whrch the actlon
- has been assigned shall des1gnate one Judge of the panel as Judge-rapporteur, .

-,(c) dates already set under Rule 28 shall be conﬁrmed wherever possrble

o (d) Rule 39 shall apply mutatzs mutandis: the Judge-rapporteur may order that the parties lodge ‘
' a franslation in the language in which the ‘patent was granted of any written pleadings lodged

- during the written procedure where appropriate, the judge-rapporteur may specify in his order

that only excerpts of parties’ written pleadings and other documents shall be translated .

- Otherwise the pleadmgs lodged durmg the wntten procedure shall stand;

(e) The ]udge-rapporteur shall give any. further dlrectrons necessary for the future conduct of -
, the wntten procedure before the central dmsron . .

: SECTION 2- REVOCATION ACTION ‘ k
| Rule 42 Actlon to. be dlrected agalnst the patent proprletor N

k 1 Any action for the revocatlon of a patent shall be dlrected agamst the propnetor of the patent



2. If the actlon for. revocatlon is directed against the propnetor in accordance with Rule 8.6
‘(“the registered proprietor”) but the reglstered proprietor is not a proprietor within the meaning -
of Rule 8.5(a) or (b) (“the Rule 8.5 propnetor”) each such registered proprietor: shall as soon as
practicable after service of the Statement for revocation apply to the Court pursuant to
Rule 305. l(c) for the substitution of the. reglstered proprietor by the Rule 8.5 propnetor

Relatzan with Agreemem‘ Articles 47(5) and 65(1 )

Rule 43 - Exchange of wntten pleadmgs (revocatmn actlon)

1. The \’;vntten procedure shall consist of : o -
(a) the lodgmg of ¢ a Statemmt for revocatlon (by- the claimant) [Rule 44j; and

(b) the lodgmg ofa Defence to revocatlon (by the defendant) [Rule 49] and optlonally
(c) the lodging of a Reply to the Defence to revocation (by the clmmant) [Rule 51], ]
(d) the lodging of a Rejoinder to tlie Reply (by the defendant) [Rule’52].

| 2. The Defence to revocation may include:

B (a)an Application to amend the patent; and. |

®)a Counterclalm for mﬁmgement by the proprietor of the patent.

3.Ifan Apphcatlon to amend the patent is lodged, the claimant shall lodge a Defence io the

Apphcation to amend the patent. The defendant may lodge a Reply to the Defence to the-

Application. The clannant may lodge a Rejoinder to the Reply The Rejomder shall be limited
to a response to the matters raised in the Reply. o

4.1f a Counterclaim for mﬁmgement is lodged the clalmant shall lodge a Defence to the
Counterclaim for infringement [Rule 56], the defendant may lodge a Reply to the Defence to
the Counterclaim [Rule 56.3] and the clainiant may lodge a Rejoinder to the Reply [Rule 56.4].

5. Rule 12.5 shall apply
STATEMENT FOR REVOCATION |
Rule 44 — Contents of the Statement for revocatlon

The clalmant shall ‘'subject to point (b),- lodge a Statement for revocation at the Registry in
accordance with' Article 7(2) of the Agreement and Annex II thereto The Statement for
revocatlon shall contam : ,

(a) particulars i in accordance with Rule 13 l(a) to (d) and (g), (h),

(b) where the parties have agreed to bring the action before a local -division or a reglonal
division in accordancé with Article 33(7) of the Agreement; an indication of the division which-
shall hear the action, accompamed by ev1dence of the. defendant’s agréement;

() where applicable, an md1cat10n that the action shall be heard by a smgle Judge [Article 8(7)
of the Agreement], accompamed by evidence of the defendant’s agreement

(d).an mdlcatmnpf the extent to which revocation of the patent is requested;.
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(e) one or more grounds for revocation, ‘which shall a5’ far as possible. be supported by'
A arguments of law, and where appropnate an explanatlon of the clarmant S proposed claim
constructmn B _ : s
| 4(f) an mdlcatron of the facts rehed on,

!v

(g) the ev1dence rehed on, where avarlable and an mdlcatlon of 2 any further ev1dence whlch w111
( be offered in- support ' ~ .

| (h) an mdlcatlon of any order the clalmant w111 seek durmg the mtenm procedure [Rule 104(e)], |

and(l) a list of the documents mcludmg gny witness statements referred to in the Statement -
for Tevocation together with any request that all or part of any such documeiit need not be
translated and/or any request pursuant fo Rule 262.1. Rule 132 and 3 shall apply mutatis
mutandzs . ‘ -

Rule 45— Language of the Statement for revocatlon ".j

1 Sub_]ect to paragraph 2 ‘the Statement for revocatton shall be drawn up in the language in
“ ~wh1ch the patent was granted o R

2 Where the partles have agreed to bring- the actlon before a local or a’ reglonal division in
accordance with Azticle 33(7) of the Agreement the Statement for revocation shall be drawn up
" in one of the languages referred to in Rule 14 l(a) and (b) S - e

: Relatzon with Agreement Article 49
, ,Rule46 Feefortherevocatlon actlon = ’f A

The cla1mant shall pay the fee for the revocatlon actlon in accordance Wlth Part 6 Rule: 15 2
shall apply mutatzs mutandis. : S

‘Relatzon with Agreement Arucles 70 and 71 ’

-

Rule 47 - Exammatmn as to formal reqmrements, recordmg in the reglster, asslgnment -
(Court of First Instance, revocatlon action) and desrgnatlon .of the ]udge-rapporteur ‘

1 Rules 16 to 18 shall apply mutatzs mutandzs

-2 The Reglstrar shall notlfy the European Patent Ofﬁce that the patent in questlon is subject to-
an action for revocation.- -~ . T

" Relatzon with Agreement Artzcles 10 and 33 e - . ::
Rule 48 — Prehmmary Ob] ectlon B A
Rule 19. l to 3 and 5 to 7 as well as Rules 20 and 21 shall apply mutatzs mutandzs
- DEFENCE TO REVOCATION = '
Rule 49 Lodgmg of the Defence to revocatlon .

1. The defendant shall lodge a Defence to. revocatlon w1thm two months of servrce of the
Statement for revocation. ‘ A . ,

2. The Defenceé to. revocatlon rnay include:
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(a) an Application to amend the patent;
(b) a Counterclain for infringement. |
Rule 50 - Contents of the Defence to revocation and Counterclaim for infringement

1. The Defence to revocatlon shall contain the matters referred to in Rulc 24(a) to (c)
Rule 29A(a) to (d) and ®to(g) shall apply mutatzs mutandis. : .

2. Any Apphcatmn to amend the patent shall contain the matters referred to in Rule 30. 1(a), (¢

and an explanation as to why the amendments satisfy the requirements of Articles 84 and
123(2), (3) EPC and why the proposed amended claims are valid. Rule 30.2 shall apply.

3. Any Counterclalm for infringement shall contain the matters referred to in Rule 13 l(k) to -

@) Rule 13.2 and .3 shall apply. -

'Rule 51 - Reply to Defence to revocation.

Within two months of service of the Defence to revocation the claimant may lodge a Reply to
the: Defence to revocation together with any Defence to. an Application to amerid the’ patent

- pursuant to Rule 43.3. and 55 as well as any Defence to the Counterclaim for infringement

- pursuant to Rule 56.1; if apphcable

Rule 52 - Rejomder to the Reply

Within one month of the service of the Reply the defendant may lodge a Rejomder to the Reply
to the Defence to revocation together with any Reply to the Defence to an  Application to amend

- the patent pursuant to Rule 43.3 apd 55 as well as any Reply to the Defence to the Counterclaim

r-" -

for infringement pursuant to Rule 56.3, if appllcable The Rejomder shall be lmnted to a
response to the matters ralsed in the Reply

" Rule 53 — Fee for the Counterclaun for lnfringement

. The defendant shall pay the fixed fee and, where applicable, the value based fee for the

Counterclaim for infringement in accordance with Part 6. Rule 15 and Rule 16.3 to 5 shall
apply muytafis mutandis. :

Rule 54 - Examination as to formhl requirements and fnrther schedule

Rnles 27 and 28 shall apply rutatis mutandis. - -

DEFENCE TO THE APPLICATION TO AMEND THE PATENT AND DEFENCE TO. THE . o
’ 'COUNTERCLA]M FOR INFRINGEMENT

Rule 55 Lodglng of the Defence to the Appllcatlon to amend the patent, the Reply to the

'Defence and the Re;omder to the Reply

Rule 32 shall apply mutatis mistondis.

©  Rule56- Lodgmg of the Defence to the Counterclalm for mfrmgement
1. Within two months of serv1ce of a Counterclaim for mﬁ'mgement the clmmant shall lodge a.

Defence to the Counterclaim for infringement,

2. The Defence to the Counterclaim for mfrmgement shall contain the matters referred to in
Rule 24.1(e) to (h) and (]) and a statement whether the claimant disputes the defendant’s
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assessment of the value of the Counterclarm pursuant to Rule 50 3 and the reasons for such
dlSpute ' » ~

3. The defendant may lodge a Reply to the Defence to the Counterclarm for mﬁrngement within
one month .

4. Within one month of the service. of the Reply to the Defence to the Counterclaim for

. mfrmgement the claimarit may lodge a Rejoinder to the Reply together with any Rejoinder to

~ the Reply to the Defence to the Application to amend the patent pursuant to Rule43.3 and 55.
The Rejomder shall be hrmted to matters raised in the Reply.

. Rule 57~ Request for allocatmg a techmeally quahﬁed Judge
Rules 33 and 34 shall apply- mutatrs mutandzs

Rule 58— Closure of the wrltten procedure subject to the possnble exchange of further .
~ pleadings : r -

Rules 35 and 36 shall apply mutatzs mutandzs |
Rule 60 Determmatlon of the value-based fee for the Counterclanm for. mfrmgement

" 1. The value of the Counterclalm for 1nfnngement shall be determined: by the ]udge-rapporteur
‘under Rule 370.6, taking into account the value as assessed by the parties, by way of an order

, - durmg the mtenm procedure

| 2, Where the value of the Counterclaun for mfrmgement exceeds EUR 500. 000 the defendant .
: ,shall pay a value-based fee in accordance wrth Part 6. Rule 16. 3 to. .5 shall apply mutatis
- mutandis. : ; ‘ ‘

L SECTION 3 ACTION FOR DECLARATIQN OF NON-INFRINGEMENT

o Rule 61 Declaration of non-mfrmgement

LA declaratron that the performance ofa speclﬁc act does not, or a proposed act would not .

. constitute an mﬁ'mgement of a'patent may be made by the Court in proceedings between the -

- person-. domg or proposing :to do the act and the patent propriétor or licensee. entitled to
commence infringement proceedmgs ‘pursuant to Article 47 of the Agreement if the patent
. proprietor or such- licensee has asserted that the act is an mfnngement or, 1f no such assertronj
& has been made by the patent propnetor or hcensee, it - o :

"(a) that person has apphed in wntmg to the propnetor or hcensee fora wntten acknowledgment ,
to the effect of the declaratlon clarmed and has provrde;d him with ﬁ111 partrculars in wntmg of E
‘the act in questron and ‘ S r

~ (b) the' propnetor or hcensee has refused or farled to glve any such aclcnowledgment Wlthm one o o

~* month.

- 2. The actlon for a declaratlon shall be dlrected agamst the propnetor of the patent or the o

- licensee who has assertéd an mfungement or. refused or fa11ed to give an acknowledgement“‘ .

N pursuanttoparagraph 1(b). : R .

U 3LIf the actron for a declaratron of non—mfnngement 18 dlrected agamst the propnetor of the ,

o , patent in accordance with Rule 8. 6 (“the registered: propnetor”) but the registéred ‘proprietor is

nota propnetor w1thm the meanmg of Rule: 8 S(a) or. (b) (“the Rule 8.5 proprretor ) each such
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-registered propnetor shall as soon as possible after service of the Statement for a declaratlon of
non-mfrmgement apply to the Court. pursuant to Rule 305.1(c) for the substitution of the.
reglstered proprictor by the Rule 8.5 propnetor

Rule 62 - Exchange of written pleadmgs (action for declaration of nona-mfrmgement)
1. The written procedure shall conslst of .

o (a) the lodging of a Statement for ‘a declaration of non-mﬁmgement (by the clalmant)
[Rule 63]; - :

(b) the lodging of a Defence to the Statement for a declaratlon of non-mfnngement (by the
defendant) [Rules 67 and 68]; and, Optronally

(c) the lodging of a Reply to the Defence to the Statement fora declaration of non-mﬁ'mgement
‘ [Rule 69];, y .

@ the lodgmg ofa Rejomder to the Reply [Rule 69].
2. Rule 12.5 shall apply
4 Rule 63 Contents of the Statement for a declaration of non-mfrmgement

The claimant shall, subject to point (b), lodge at the Reglstry in accordance with Article 33(4),
Article 7(2) of the Agreement and Annex II thereto, ‘a- Statement for a declaration of.
non-infringement which shall contam -

(a) partxculars in ‘accordance w1th Rule 13. l(a) to (h) and partlculars conﬁrmmg that the
-requirements of Rule 61 are met; -

(b) where the parties have agreed to bnng the detion before a local division'or a regional
division in accordance with Article 33(7) of the Agreement, an indication of the division which
. shall hear the action, accompanied by evidence of the defendant’s agreement; ‘

(c) where applicable, an indication that the action shall be heard by a single judge [Artrcle 8(7)
of the Agreement], accompanied by evidence of the defendant’s agreement;

(d) the declaration sought by the claimant;

(e) the reasons why the perfennance of a specific act does not or a proposed act would not
_ constitute an infringement of .the patent concerned} mcludmg arguments of law and where
appropriate an explanation of the claimant’s proposed claim construction;, R

“ (f) an mdrcatlon of the facts relied on;

(g) ‘the ev1dence rehed on, where avarlable, and an mdlcatlon of any further. ev1dence wlnch w1ll
be offered in support v .

- (h) an mdlcatlon of any order the claimant will seek at the mtenm conference [Rule 104(e)];

(i) where the claimant asses’ses that the value of the declaratory action exceeds EUR 500. 000
an indication of the value, and

(j)  list of the documents; mcludmg any witness statements, reférred to in the Statement ‘for a
declaration together wrth afty request that all or part of - any such document need not be
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\translated and/or any request pursuant to Rule 262.1. Rule 13.2 and 3 shall apply mutatzs
mutandis. ; t ,

Rule 64 Language of the Statement for a declaratlon of non-mfrmgement
" Rule 45 shall apply mutatxs mutandzs |

Rule 65— Exammatlon as to formal reqmrements, recordmg in the reglster, assngnment
and desngnatmn of the Judge-rapporteur

‘Rules 16to 18 shall apply mutatis mutandzs
" Rule 66 Prehmmary obj ectlon
Rule 19 1 to .3 and :5 to-.7-as well as Rules 20 and 21 shall apply mutatis mutandis. v
Rule 67 Lodglng of the Defence to the Statement for a deelaratlon of non—mfrmgement

The defendant shall lodge a Defence to.the Statement for- a declaratton of. non-lnfringement
within two- months ef serwce of the Statement for a declarat1on of non-mﬁmgement '

J
f.Rule 68 - Contents of the Defenee to the Statement for a declaratxon of non-mfrmgement

- ;t The Defence to the Statement’ fora declarat]on of non-mfnngement shall contam the matters
R referred to in Rule 24(a)\to (]) Rule 13.2 and .3 shall apply mutatis mutandis. ’

| ‘Rule 69 — Reply to Defence to the Statement for a declaratmn of non-mfrmgement and
" Rejoinder to the Reply ‘ ;

1. The claimant may lodge a Reply to the Defence to the Statement for a decla.ratlon of
non-mﬁ‘mgement wrthm one: month . - C .

2. “The defendant may lodge a Rejomder to the Reply w1thm one month of servme of the Reply
.The Re]omder shall be hmlted to the matters raised in the Reply B

Rule 70 - Fee for the actlon for a declaratmn of non-mfrmgement

" The clannant shall pay the ﬁxed fee and, where apphcable, the value based fee for the action for
a declaration of non—mﬁmgement m accordance with Part 6. Rule 15 2 and Rule 16.3 to 5 shall
apply mutatis mutandis. : .

Rule 71 Examlnat:ton as to formal requn'ements and further sehedule

'.Rules 27 and 28 shall apply mutatzs mutandis.” ‘
- Rule 72 - Request for allocatmg a techmcally quahﬁed Judge

Rules 33 and 34 shall apply mutatzs mutandzs

“Rule 73 — Closure of the wrltten procedure subject to ‘the possnble exchange ot‘ further
: pleadmgs ' : » :

| Rules 35 and 36 shall apply mutatzs mutandzs

S las,



Rule 74 - Value-based fee for the action fo.r,a declaration of non-infring'emelif

1. The value of the action for a -declaration of non-infringement shall be. determined by the
judge-rapporteur under Rule 370.6, taking into account the.value as assessed by the parties, by
way of an order during the interim procedure. '

2. Where the value exceeds EUR500.000 the claimant shall pay a Valué-ba§ed fee for the action
for a declaration’ of non-infringement in accordance with Part 6. Rule 16.3 to .5 shall apply"
mutatis mutandis. - : : : ,

* SECTION 4 - ACTIONS WITHIN ARTICLE 33(5) AND (6) OF THE AGREEMENT

Igulef75 ~ Revocation aét_ion aind'-fSul,)_s"equ'e'nt infringement action. in a local or "régi'ohal .
division (Article 33(5) of the Agreement). -

1. Where a claimant has lodged a Statement for revocation [Rule 44] before the central division

and the deféndant or a licensee entitled to commence proceedings pursuant to Article 47 of the
Agreement subsequently initiates an infringement action in a local or regional division against
the claimant in respect of the same patent the following procedures shall apply:.. - '

" 2. The Registry at the local or regional division shall proceed in accordance with Rules 16 and
17. The Registry shall as soon as practicable notify the President of the Coirt of First Instance
‘of the revocation action in the central divisioh, the infringement action in the local or regional’
division and any Counterclaim for revocation in the infringement action. The presiding judges’

of the panels seized shall be informed likewise about actions in the other divisions.

3. Where a Counterclaim for revocation is brought in the infringement action and there is
identity of parties as between the two actions, unless otherwise agreed by the parties, the panel .
appointed in the central division to hear the revocation action shall stay all further proceedings
in' the reyocation action pending a decision of the panel hearing the action for infringement

pursuant to Article 33(3) of the Agreement and Rule 37. | .
4. The panel hearing the action for infringement shall when exercising its discretion under
Article 33(3) of the Agreement take -into-consideration how far the revocation action in the

central division was advanced prior to the stay referred to in paragraph 3. -. -~ -

5. Where the pane] hearing the acﬁon for infringement decides to proceed in accordance with
Article 33(3)(a) of the Agreement, Rules 33 and 34 shall apply mutatis mutandis to the action -

for infringement. .

6.-Where the panel hearing the action for inﬁiﬁgémcnt decides to proceed in accordance with
Article 33(3)(b) or (c) of the Agreement, Rules 37.4 and 39 to 41 shall apply mutatis mutandis.

Rule 76 ~ Actionis for. dec‘la.ra'tim.l_': of non-infringement within Article 33(6) ' of the
Agreement - : .

-1. Where a claimant has 1odged an action for declaration of non-infringement (Raule 61) before
the central division . against the patent proprietor or. 4 licensee entitled to, commence
infringement proceedings pursuant to Article 47 of the Agreement and the defendant proprietor
or licensee subsequently initiateés an action for infringement in a local or regional division

‘against the “claimant in respect of the same patent and with respect to. the saime alleged
infringement the following procedure shall apply: ' :
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B Rule 85 - Stages of the proceedmgs (ex parte proceedmgs)

1. Subject to paragraph 2 where an action is. brought againsta decrsron of the Buropean Patent

A

- 2.The Registry shall proceed in accordance w1th Rule 16 and 17. The Reglstry shall as soon as.

practicable notlfy the President of the Court of First Instance of the co-pending actions and the

about the actlon in the other division. . o ¥

3. If the date attnbuted by the Regxstry to the actron for mﬁmgement pursuant to- Rule 17. l(a) is.
within three months of the date attributed to the action for declaration of non-mfrmgement the’
panel of the central division shall stay-all ﬁnther\proceedmgs in the action for a declaration. If

the date attributed to the action for infringement is outside the said three month period there

shall'be no stay but the: presiding judges of the central division and the local ot regional division

- concerned shall consult to agree on the future progress of proceedmgs mcludmg the possibility
of a stay of one actron pursuant to Rule. 295(1() ‘

Rule 77 — Action for declaratron of. non-mfrmgemeht and action for revocatmn .

An action for declaratron of non-mfnngement may be lodged together with an action for
revocation of the patent in questron Fees shall be paid i in accordance w1th bcth Rules 46 and
Rules70and74 BRI S

SECTION 5- ACTION FOR CONIPEN SATION FOR LICENCES ON THE BASIS OF

. ARTICLE 8 OF REGULATION (EU) No 1257/2012-

, Rule 80 Compensatlon for a licence of rlght

1. The Apphcatron for appropnate compensatron [Artrcle 32(1)(h) of the Agreement] shall

- contain:

' (a) partrculars in accordance w1th Rule 13. 1(a) to (d);

2. Rules 132, 133, 134, 135-and 137 to .140 apply mutatzs mutandzs td the procedure for

appropnate compensatlon

B Relatzon wzth Agreement Artzcle 32(1 )(h)

‘SECTION 6- ACTION AGAINST DECISIONS OF THE EUROPEAN PATENT
“OFFICE IN CARRYING -OUT THE TASKS REFERRED TO IN ARTICLE 9 ‘OF

REGULATION (EU) No 1257/2012 - |
Relatzon wzth Agreement Articles 32(1 )(z) 47(7) and. 66 " - .

Office in carrying out the tasks referred to in Asticle 9 of Regulation (EU) No 1257/2012

(hereinafter "decision of the Ofﬁce"), proceedlngs before the Court of Flrst Instance shall -
. .consist of : , ,

-47-

' . (b) mformatmn on the filing’ of the statement as referred to in Amcle 8(1) of Regulatron (EU)
‘No_ 1257/2012 : y . :

o (c) the hcence agreement referred to in Artrcle 8(2) of Regulatlon (EU) No 1257/2012

-dates attributed to them. The presrdmg Judges of the panels seized: shaIl ‘be informed 11kew1se -

ca
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(2) a .written procedure, which shall mclude a possrbrlrty for mterlocutory review by the
European Patent Office;

| (b) an interim procedure, which may include an interim. cOnfereﬁce, and

(¢) an oral procedure which, at the request of the ¢laimant or at the instance. of the Court may
include an oral hearrng »

2 “This Rule and Rules 88 (save as expressly provrded for in Rule 97.2), 89 and 91 to 96 shall .
not apply to an expedrted actron agamst a decision of the Office pursuant to Rule 97. -

Rule 86 Suspensrve effect _ '

_.Anaction agdinst a decision of the Office shall hal‘ve»suspensirre. effect.
Rule 87 - Grorrndsvfo.r annulling or altering a decision of the Office
A action "a‘gainst a decision of the Office may be brought on grounds of:

(a) mfnngement of Regulation (EU) No 1257/20 12 or of Regulatron (EU) No 1260/2012 or of b
" any rule of law relating to their applrcatron, , ‘

| }(b) infringement of any of the unplementmg rules of the European Patent Oﬁice for: carrymg
out the tasks referred to in Article 9(1) of Regulatron (EU) No 1257/2012

(© mﬁmgement of an essentral procedural requirement;
(d) misuse of power.
Rule 88 — Application to annul or alter a decision of the Office

1. The claimant shall lodge an Application at the Regrstry, in accordance with Article 7(2) of
the Agreement and Annex II thereto, to annul or alter a decision of the Office in the language i in_
which the patent was granted, within two ‘months of servrce of the decision of the Office. ‘

2. The Applrcatron to annul or alter a decrsron of the Ofﬁce shall contain:
(a) the names of the claimant and, where apphcable, of the clarmant’s representatrve, : R b ‘

(b) where the claimant is not the- proprretor of or applicant for the European patent with unitary
-effect, an explanatlon and evidence that he is adversely affected by the decision of the Office
and entitled to start proceedings [Axtwle 47(7) of the Agreement],

‘ (c) postal and electronic addresses for service on the clannant and the names and addresses of
the persons authonsed to accept service; :

5 (d) a reference to the contested decision of the Office;

(e) where applrcable ‘information about any prior or pendmg proceedings relatmg to the patent
. concerned before the Court the European Patent Office or any other court or authority;

® an indication whether the action shall be heard by a single Judge, ,
(g) the order or the remedy sought by the claimant;



(h) one or more grounds for annullmg or altermg the contested decrsron in accordance wrth B
‘Rule 87; - . we »

. ® the facts evrdence and arguments rehed on, and

- (a 11st of the documents, mcludmg any w1tness statements, referred to'in the Apphcatlon :
’ together with-any request that all or part of any such docuinent néed not be translated and/or any
. request pursuant to Rule 262 1. Rule 13.2 and 3 shall apply mutatzs mutandzs

3. The clalmant shall pay the fee for the action agalnst 2 decrslon of the Office, in accordance.

- with Part 6. Rule 15.2 shall apply mutatis mutandzs

4. Rule 8 shall not apply
Relation with Agreement Artzcles 32(1 )(z) 33(9) 4 7( 7), 48(7) and 49(6)
;Rule 89 - Exammatlon as to formal reqmrements (ex parte. proceedmgs)

1. The Registry shall as ‘soon as practrcable after an Apphcatlon to annul or alter a decrslon of
) the Ofﬁce has been lodged examine whether the requirements of Articles 47(7). and 49(6) of
~ ‘the Agreement and Rule 88 1,.2@a) to (d) and .3 have been complied with, '

2. Ifthe Reglstry considers that any of the requrrements referred to in paragraph 1. has not been o

comphed with, it shall mvrte the. clalmant to:

(a) correct the deﬁcrenc1es noted \mthm 14 days from the date of service of such notrﬁcatlon,
. and L - ~ : £

- (b) where apphcable pay the fee for the action agamst a decrsron of the Ofﬁce, wrthm sard 14 _
days ‘ B . . o .

3. The Regrstry shall at the same t1me mform the clarmant that 1f the clarmant farls to correct the
,deficrencres ‘or pay ‘the fee within the time stated, a decision by default may be grven in
-accordance with Rule 355, . _ ,

4. If the claimant fails to correct the deﬁcrencres noted or to pay the fee for the action’ agamst a -
- decision of the Office, the Registry shall inform the President of the Court of First Instance who ,

‘may reject the action as inadmissible by a dec1s1on by default He may grve the claimant’ an. B
‘ opportumty to.be heard beforehand ' l S

h . Rule 90 Recordmg in the regrster (ax parte proceedmgs)

 Ifthe requn'ements referred to. m Rule 89 1 have been comphed wrth the Reglstry shall as soon -
- as practrcable - o ; . . ) % .

(a) record the date of receipt of the Apphcatron to annul or alter a demsron of the Ofﬁce and
_ attribute an actlon number to-the file; , :

‘) record thie file in the regrster
(c) mform the clarmant of the actron number of the ﬁle and the date of recerpt and

(@) forward the Apphcatlon to the European Patent Ofﬁce, with an mdrcatlon that the
Apphcatlon 1s adrmssrble : . :
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Rule 91 - Interlocutory revision by the Eurcpean Patent Ofﬁce

1. Ifthe European Patent Office considers that the Apphcatlon to annul or alter a decision of the
‘Office is well founded, it shall within two months of the date of receipt of the Application: -

(a) rectlfy the contested dec1s1on in accordance w1th the order or remedy sought by the claimant
[Rule 88.2(£g)]; and

(b inform the Court that the decrs1on has been rectlﬁed ' B

2. Where the Court is informed by the European Patent Office that the contested declsmn has
been rectified, it shall inform the claimant that the action is closed. Tt may order full or partial

relmbursement of the fee for the actlon against a dec1s1on of the Office in accordance w1th ,

Part 6.
Ruile 92"— Assighment to .panel or to single judge, designation of judge-rapporteur

"Where the actron is not closed in accordance with Rule 91.2, the actlon shall, as soon as -

practicable afier the expiry of the period referréd-to in Rule 91.1, be assigned to a panel of the

central division or to‘'a single judge if requested by the clalmant [Rule 88. 2(t)] in accordance

with Rule 345.3. Rule 18 shall apply ‘
: Rule 93 —Examination of the Appllcatlon to annul or alter a decision of the Office

L. In the examination of the ‘Application to annul or alter a decision of the Office, the |

judge-rapporteur may- invité the claimant to lodge further wntten pleadings, within a:time
period to be specrﬁed :

2. Where approprrate, the Judge—rapporteur may, after consultmg the claunant set a date and
time for an interim conferénce. -

i

3.Rule 335 shall apply 'mutaris mutandis. )
Rule 94 — Invitation to the President of the European‘ Patent Ofﬁc‘e to comment

The _]udge-rapporteur may, on his own initiative or on request by the President of the: European B
Patent Office, invite the President of the European Patent Office to comment in wntmg onany,
quesnon arising in the course of proceedmgs under this Section. The claimant shall be entitled

to submit his observatlons on the President’s comments.

. . Rule 95 — Lex specialis for the interim procedure (ex parié procedure)

During the interim procedure, the judge-rapporteur shall invite the claimant to indicate whether-

he wishes that an oral hearmg be convened. The judge-rapporteur may corivene an oral hearing
- athis.own mstance '

Rule 96 — Lex speclalts for the oral procedure (ex parte procedure)

1. Rules 110. 3 111, 115 and 118.6 shall ‘apply to the oral hearmg and to the dec1s1on of the

Court

2. Ifan oral hearmg is-not convened, the panel shall decide in accordance with Rule 117.
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Rule 97 Applicatlon to annul a declsmn of the Office to reject a request for unitary.
- effect : : s AN .

1. The propnetor of a. patent whose request for umtary effect has been rejected by the Office
‘shall lodge an Application at the Registry in accordance w1th Atticle 7(2) of the Agreement and
Annex II thereto, to reverse the decision of the Office; in the language in which the patent was -
granted w1thm three Weeks of serv1ce of the decision of the’ European Patent Ofﬁce ‘ :

2, The Apphcatton shall contam parttculars in accordance w1th Rule 88 2(a), (c) (d) and (t) to
(1) and the. proprietor shall pay the fee for thé action against the decision of the Ofﬁce in.
accordance with Part 6. Rule 15 2 shall apply mutatis mutandzs

3. Ifthe reqmrements refetred to in paragraph 2 have been comphed w1th Rule 90 shall apply '
mutatis mutandzs o

4, The Regtstry shall as.soon as practlcable forward the Apphcatlon to the standmg judge who |
may invite the President of the European Patent Office fo comment on'the Application, but shall
in any event decuie the Appllcatlon w1th1n three weeks of the date of recelpt of the Application.

5. A Statement of appeal by the propnetor of the patent or the Presnient of the Eurepean Patent
- Office against the decisions of the standing ]udge pursuant to,paragraph 4 may.be lodged:- within.

three weeks of service of the said decision. The Statement of appeal shall contain the partlculars e |

prevmusly lodged pursuant to paragraph 2 and also the reasons. for setting aside the contested
~ decision. The appellant shall pay the fee for the appeal in accordance- with Part 6. Rule 152
- shall apply mutatis'mutandis. If the requlrements of this paragraph 5 have been complied w1th )
the Registry shall record the appeal in accordance with Rule 230.1 and shall as soon as

" - practicable’ assign thie appeal to the standing judge of the Court of Appeal [Rule 3455 and”

345.8] ‘who may invite the other party to comment on the appeal but shall in any- event demde_ N
the appeal w1thm three weeks of receipt by the Reglstry of the Statement of appeal e

R ~6 The Regtstry shall as soon as practlcable not1fy the Ofﬁce of the decision on the Apphcatton ‘
o or on the appeal as the case may be : v . ‘

Rule 98 - Costs

; The part1es shall bear the:r own costs in any actlon pursuant to Rule 85 or 97
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CHAPTER 2 ~ INTERIM PROCEDURE
. Rule 101 — Role of the judge-ra'pporteur (Case management)

1. Durmg the interim procedure, the Judge—rapporteur shall make all necessary preparations for

.the oral hearing. He may in particular, where appropriate, and subject to the mandate of the

panel, hold an interim confererice with the parties which may be held on more than -one -

occasion and may exercise the powers provrded for in Rule 334 ' .

2: The Judge-rapporteur shall have the obhgatlon to ensure a falr orderly and efﬁcrent mtenm
procedure. : « .

3. Wlthout prejudlce to the principle of proportlonahty, the _]udge-rapporteur shall complete the |

interim procedure: ‘within three months of the closure of the writteni procedure
,Relatzon with Agreement Artzcles 43 and 52(2)
Rule 102 Referral fo the panel

.1 The Judge-rapporteur may refer any matter to the panel for decrs1on and the panel may of its

‘own motion review any decision or order of the Judge~rapporteur or the conduct of the interim
procedure;

2, -Any party may request that a' decision or order of the Judge-rapporteur be referred to the

-panél for a review pursuant to- Rule 333. Pending review, the decision of order of the’

o Judge-rapporteur shall be effective.

Rule 103 - Preparation for the mterih douference ‘ : ,

1. Whether or not.the Judge-rapporteur decldes to hold an interim conference he may order the

parties, within time periods'to be specified, in particular to:
. (a) provide ﬁlrt_her clanﬁcatlon on sp_ecrfic points; |

| (b) answer spec':iﬁc questions; '

(c) produce evidence;

| d). lodge specific. documents including each party s suinmary of the orders to be. .sought at the
‘ mtenm conference

The judge-rapporteur shall at the same time inform the party concemed that if the party fails to
comply with the order within thé time period spec1ﬁed a declslon by default may be given.in
.accordance with Rule 355.

. 2.1f a party. fails to comply with an’ order of the Judge-rappoﬂeur within the time period |

specified, the Judge-‘rappoﬁeur may give a decision by default pursuant to Rule 355.
" . INTERIM CONFERENCE -
Rule 104 —Am'l of the rnterim~conference '
The interim conferenc,e ehall enable the judge-rapporteur to: |
(a)identify main issues aud derenuiue which relevant facts are in dispute;

1
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(b) where appropnate clarrfy the position of the partres as regards those issues and facts, , 7
~ (c) establish a schedule for the further progress of the proceedmgs _,

(d) explore with the parnes the poss1b1ht1es to settle the dlspute or to make use of the fac cilities
of the Centre, ‘ t r ,

(8 where appropnate, issue orders regardmg productron of further - pleadmgs, documents,
experts (including  court expeits), experiments, mspectrons further written evidence, the
matters to be the-subject of oral evidence and the : scope of questlons to be put to the wrtnesses, :

() where appropnate but: only in the presence of the partres, hold preparatory discussions with o

-witnesses and experts with a view to properly prepanng for the oral hearmg,

h(g) make any other declslon or order as he deems necessary for the preparatton of the oral
hearing mcludmg, after consultation with the presiding judge, an order for a separate hearing of
w1tnesses and experts before the panel; -, :

(h) set a date for any separate hearing pursuant to pomt (g) of thls Rule and conﬁrm the date for |
the oral hearmg, o ‘

@) decrde the value of the action in, accordance Wlth Rule 370. 6

G decrde the value of the proceedmg for the purpose of applylng the scale of ce11mgs for
'.recoverable costs (Rule 152, 3), Lo .

' «»(k) order the parues to submrt in advance of the dec1s1on at the oral heanng, a prehmmary '
- estlmate of the legal costs that they will seek to recover. * '

€

: Relatzon with Agreement Artzcle 52(2)
- Rule 105 Holdmg the mterlm conference

;1 The interim conference should, Where practlcable be held by telephone. conference or by
v1deo conference o : )

\2 On request by a party, subject to pa.ragraph 1 and the approval of the Judge—rapporteur the -

‘interim conference may be held in'Court. If the interim conference is held in Court, it shall be

- open to the public unless the Court decides to make it, to the extent hecéssary, confidential in

~ “the interests of one or both pames or third- partles or in the general mterests of Justrce or public
order ‘ 4 _

3. The Judge—rapporteur may hold the mtenm conference in any language agreed by the partres
representatl‘{es o N o S

. 4, Rule 103 shall apply mutatis mutandzs -

5. Followmg the mtenm conference, the Judge-rapporteur shall issue an order settmg out the

g decrstons taken

' Rule 106 Recordmg of the mterlm conference

: The mtenm ¢onference shall be audio. recorded The recordmg shall be made avallable at the-
= premrses of the Court to the partlcs or then' representatlves aﬁer the hearmg -

Relatzon wzth Agreement Artzcles 44 and 45 »
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PREPARATION FOR THE ORAL HEARING
.Rule 108 Summons to the oral hearmg

The ]udge-rapporteur shall summon the partles to the oral heanng which shall take place before
the panel on the date(s) set under Rules 28 and/or 41(c) and 104(h). If no date(s) have been set
the Judge-rapporteur shall set a date for the oral hearing. At least two months notice shall be

given, unless the parties agree to a shorter time penod ' . ) o

Rule 109 Simultaneous mterpretatmn during oral hearmgs

1. At the latest one month before the oral hearing including any separate hearmg of witnesses -

‘and experts a party may lodge a Request for simultaneous interpretation which shall c0nta1n

(a) an indication of thé language to or from which the party requests s1multaneous mterpretatlon\
during the oral heanng, e .

(b) the reasons for the Request;
. (<) the field of technology concerned;
(d) any other information of relevance for the Request.

2 The judge-rapporteur shall decrde whether and to what extent simultaneous interpretation is
. appropriate and shall instruct the Registry to make all necessary arra.ngements for simultaneous
interpretation.. In the event that the. judge-rapporteur refuses- to order simultaneous
interpretation the parties may request arrangements to be made, so far as practically poss1ble
for simultaneous lnterpretatlon at their cost..

3. The Judge-rapporteur may decide of h1s own motlon to order snnultaneous mterpretatlon and -

shall instruct the Reglstry and inform the partles accordingly.

4. A party wishing to engage an interpreter at its own expense shall inform the Reglstry at the

latest two weeks before the oral hearing.

5. Costs for simultaneous interpretation are costs of the proceedmgs to be declded upon under
Rule 150 except where a party engages an mterpreter at 1ts own expense under paragraph 4;
these costs are borne solely by that party. ' :

Relation wzth Agreement Article 51(2)
| Rule 110 Closure of the interim- procedure

1. As soon as the Judge-rapporteur considers that the state of preparation of the file is adequate
he shall inform the presrdmg Judge and the pames that the intérim procegdure is closed in'view.
of the oral hearing. '

2. Where final dates have been set pursuant to Rules 103 and 104 the interim procedure shall be
- deemed closed on the last date set. '

3. The oral procedure shall start immediately aﬁer the interim procedure is closed The
presiding judge shall, in'consultation with the judge-rapporteur, take over the management of
the action,

54 -



. CHAPTER 3 ORAL PROCEDURE o o
- Rulel11l - Role of the presldmg judge (Case management)
‘ The presrdmg Judge shall , s
B (a) have all authonty to ensure: a falr orderly and efﬁclent oral procedure and -
'. (b) ensure that the actron is ready for dec1s1on on the ments at the end of the oral hearmg
Rale 112 - Conduct of the oral hearing |

1. The oral hearmg shall be held before the panel and shall be under the control of the presrdmg
judge. ,

2 The oral heanng shall cons1st of
(a) the hearing of the partres oral subrmssrons

(b)if ordered during the mtemn procedure the heanng of wrtnesses and experts under the
.control of the pres1dmg judge. L . .

e

3. The pres1d1ng judge and the Judges of the panel may provrde a prehmmary introduction to the ,
action -and put questxons to the partles, to the partres representatlves -and' to any. witness or
expert._ B ; S -

’4 Under the control of the pres1dmg judge, the parties may put questrons to the witness or
expert. The presiding Judge may. prohrblt any questlon whrch is not des1gned ‘to adduce
-admrssrble ev1dence . : .

5, Wlth the consent of the Court a wrtness may glve ev1dence ina language other than the
g language of proceedrngs : _ .

L ‘Relatzon wzth Agreement Artzcles 52(3) and 53(1) | - o R o

\ o 'Rule 113 - Duratlon of the oral hearmg

1. Wlthout prejudlce to the. apphcatron of the prmmple of proportlonahty, the presrdmg Judge
shall endeavour to complete the oral hearing within one day. The presrdmg Judge may set time
) lnmts for partles -oral subnnssmns in advance of the oral hearmg . :

2 Oral testimony at the oral hearmg or at any separate hearing shall be limited to issues
* identified by the Judge-rapporteur or the presrdmg Judge as havmg to be decrded on the ba81s of
voral evidence. - .- o ‘ -

3, The presrdmg Judge may, after consultmg the panel lnmt a party’s oral submrssmns if the
, panel is sufficrently mformed ' - o

Rule 114 - Ad] ournment where the Court consrders that further evndence is requnred

In exceptional cases, the Court may, after heanng the partles -oral submlssxons, dec1de to
adjourn proceedmgs and call for further ev1dence : : : T

g '
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* ‘Ruile 115 = The oral hearing ' N
The oral hearing and any separate hearing of witnesses shall be open to the public unless the
+ Court decidés to make a hearing, to the extent niecessary, confidential'in the interests of one. or
both parties or third parties or in- the general interests of jistice or public order. The hearing
shall be audio’ recorded. ‘The recording shall be made available to- the ‘parties or their
representatives at the premises of the Couit after the hearing. Rule 103 shall apply mutatis
mutandis. : i ‘ ‘ :

Relation with Agreement: Article 45.

- Rule :116.—.,Absenc_e of a party from the oral hearing

1. A party which does not wish to be rebresér_;t?d at the oral hearing shall inform the i{egistry in -

+ good time. Where both parties have: informed the Registry that they ‘do hot wish to be
represented at-the-oral heating, the Court may decide the action in accordance with Rule 117.

2. The Court shall not be obliged to delay any stép in the procedure, including the decision on
the merits, by reason only of the absence of a party from the oral hearing,
case.

4. If due to an‘exceptional occurrence a party is prevented from being -r'epre'senied at the oral
.hearing, the Court shall on a reasoned request of that party, adjourn the oral hearing. -

by default pursuant to Rule 355.

5. The provisions of this Rule are Withoilt',ﬁrejudice to the power of the Court to give a decision

- Rule 117 - Absence of both parties from the oral hearing

Where both parties have informed the Registry that they do not wish to be represented at the
oral hearing the Court shall take a decision on the merits on the.basis of the pleadings and
evidence submitted by the’ parties and the court expert, if applicable, and otherwise in
accordance with Rules 118 and 350 to 354. * :

Rule 118 — Decision on the merits

" 1. I addition to the orders and measures and without prejudice to the. discretion of the Couirt

referred to in Articles.63, 64, 67 and 80 of the Agreement the Court may, if requested, order the

payment of damages or compensation according to Articles 68 and 32(1)(f) of the Agreement.
The amount of the damages or the compensation may be stated in the order or determined in -

sepatate proceedings [Rules 125-144],

2, If, while there.are inﬁ'ingenienf proceedings before 3 local or regional division, a révocation

action ‘is pending between the same parties before the central division or an opposition is
‘pending before the European Patent Office, the local or regional division:

(a) may render its decision on the merits of the infringement claim, including its ofders, under
the condition subsequent pursuant to Afticle 56(1) of the Agreement that the patent is not held
to be wholly or partially invalid by the final decision in the révocation proceedings or a final
decision of the European Patent Office or under any other term or condition; or -
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(b) may stay the mfrmgement proceedmgs pending a decrsron in the revocation procedure ora
decision of the European Patent Office and shall stay the mfnngement procéédings if it is of the
“view that there is a high likelihood that the relevant claims of the. patent will be held to be
invalid on any ground by the final decrsron in the revocation proceedings or of the European '
Patent Ofﬁce where such decrsron of the European Patent Ofﬁce may be expected to- be given
rapldly r :

3; Where in the decrsron on the ments of a revocatron actron the patent is found to be entlrely
or partially: invalid, the Court shall revoke the patent entlrely or partially accordrng to Artlcle 65
of the Agreement o ) R

4, Where the Court has made orders in accordance with paragraph 2(a) any party may- apply to.
the local or- regional” division ‘within: two months following a final decision of the central
" division or the Court of Appeal or the European Patent Office as the case may be on the vahdrty
of the patent f0r orders consequentral on such ﬁnal decrsron [Rule 354. 2] ‘

' 'y 5. The Court: shall decidé in. prmclple on the obhgatron to bear legal costs in accordance wrth ~
Article 69 of the Agreement The Court may order in'advance of:the- decrsron that the partles
submrt a prehmrnary estlmate of the legal costs that they wrll seek to recover :

6. The Court shail give the decision on the ments as soon as possrble after the closure of the or‘al
héaring. The Court shall endeavour to issue the decrsmn on the merits in wrrtmg w1th1n srx
- weeks of the. oral heanng The Court shall grve reasons for its de01s1on -

v 7. The Court may give its decrslon 1mmed1ate1y aﬂer the closure of the oral heanng and prov1de

" its reasons on a subsequent date.

8. The orders of the Court referred to in paragraphs 1 and 32(a) shall be enforceable on the
defendant only after the claimant has notified the Court which part of the orders he intends to
enforce, a certified translation of the orders in accordance with Rule 7.2, where applicable; into
the official language of a Contractmg Member State in which the enforcement shall take ‘place
- has been provided by the claimant and the sajd notice and, where applicable, a certified
: translatron of the orders have been served on the deferidant by the Registry. The Court may’.
subject any order or measure to a security to be given by the successful partyto the unsuccessful -
~ party as determmed by the Court in accordance w1ti1 Rule 352 - :

TRelatzon with Agreement Artzcle 7 7
Rule 119 Intenmawardofdamages - ’ . IR ' i

' The Court may order an interim award of damages to the successful party in the decrsron on the

. merits, subject to any conditions that the Court may order. Such award shafl af least cover the
- expected costs of the procedure for the award of damages and compensatron on the part. of" the :
successful party ' ' ‘
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CHAPTER4 PROCEDURE FOR THE DETERMINATION OF DAMAGES AND
COMPENSATION ' )

Rule 125 — Separate proceedings for ‘determini'ng the amount of damages ordered

The determination of the amount of damages ordered for-the successfil party may be the
subject of separate proceedings. The determination shall include the determination of the

amount of comperisation, if any, fo be awarded ds a result of the provisional protection - -

conferred by a. published European patent apphcatlon [Article 32(1)(f) of the Agreement,

, Arficle 67 EPC] and compensanon to be paid pursuant to.Rules 118.1, 198.2, 213.2 and 354.2.
The expression “damages” used in Chapter 4 shall be deemed to include such compensatlon and
interest at the rate and for the ‘period that the Court shall decide. :

' Rule 126 Start of proceedmgs for the determmatlon of damages

~ Where the successful party wishes to have the amount of damages determined, it shall no later
than one year from service of the final decision on the merits (including any final decision on
~ appeal) on both infringement and vahdlty (ot in the case of an award under Rules 118.1, 198.2,
213.2 or 354.2 from the -date- of the order for'such award) lodge an Application for the
determmatron of damages, which may include a request for an order to lay open books.

Relatzon wzth Agreement Artzcle 68

 SECTION 1- APPLICATION FOR THE DETERMINATION oF DAMAGES ,
Rule 131 — Contents of the Application for the determination of damages

-1. The Apphcatlon for the determination of damages shall- contam

- () partlculars in accordance with Rule 13.1(a) to (d)

(b) the date of the decision on the metits and the action number of the ﬁle,

(c) if required a request for an order to lay open books (Rules 141 to 144) i in whlch case the
.applicant shall prov1de the matters set out in Rule lAl(b) to (e)..

2 After any procedure for the laymg open of books is complete or, if thathas not been

‘ requested in the Application referred fo in paragraph 1 the applicant shall indicate:
.(a) the redress (damages, licence fees, proﬁts) and the interest thereon requested by him;

(b) an mdlcatlon of the facts relied on, in partlcular calculatrons concermng lost proﬁts or
proﬁts made by the unsuccessful paxty -

- (c) the evidence relied on;

| (d) a statement as to whether the de01s1on on the mertts is the subJect of an appeal
(e) his assessment of the amount of damages due to hlm
Rule 132 Fee for the Apphcatlon for the determmatlon of damages

The apphcant shall pay the fixed fee and, where applicable, the valie based fee for the
determination 6f damages in accordance Wlth Pait 6. Rule 15.2 shall apply mutatis mutandis.
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= ,Rule 133 Determmanon of the value-based fee for the determmatlon of damages

Where. the value ofthe actlon exceeds EURS500. 000 the apphcant shall pay a value based fee for |
the determmatlon of damages m aecordance with Part 6 : e

?

Rule 134 - Exammatlon as - to formal requirements of the Appheation for the
determmatlon of damages , ,

1. The Reglstxy shall, as soon as practtcable aﬁer the lodgmg of the’ Apphcatlon for the
determination of damages, examine whether the requn'ements of Rules 126 131. land 2(d) and
(e) and 132 have been comphed w1th

2. If the Apphcatnon for the determination of damages does not comply w1th the requlrements
_.referred to in paragraph 1, the Registry shall invite the applicant to correct the deficiencies
- noted within a time penod to bé specified. , .

: ‘3 Rule 16410 .5 shall apply mutatzs mutandis.
Rule 135 - Recordmg in the register (Apphcatmn for the determmatlon of damages) and

: .semce

o 'RGgIStry shall ; s soon as practlcable

1, If the reqmrements referred to in Rule. 131. 1 and 2(d) and (e) have been comphed w1th the -
. (a) record the date of: recelpt of the Apphcatlon for the determmatlon of damages
1‘(b) record the Apphcatxon in the reglster, < V

T

- () mform the appllcant of the date of recelpt

- (d) mform the panel whlch has -giventhe dec1s1on on the. mer_rts on’ mﬁ:mgement that ani |
_Apphcanon for the determmatlon of damages has been lodged A‘ .

(e) serve the Apphcatlon upon the unsuccessful party

2:The panel wh1ch has glven the dec1s1on on the therits on mﬁmgement shall be the panel for -
the determination of damages unless for any redson this is not possible or practical in which
case the presiding judge of the d1v1s10n concerned shall appomt a fresh panel Rules 17.2.and 18 »
shall apply mutatis mutandts ‘ ) ,

Rule 136 Stay of the Apphcatlon for a determmatmn of damages B

The Court may stay the Apphcatlon for a determmatlon of damages pendmg any appeal on the
‘merits pursuant to Rule 295(g) on a reasoned request. by the unsuccessful party. The applicant
- " shall-be given the opportunity ‘to be heard. If the Court continues the proceedings on’ the.

_ Apphcation it may order the apphcant to render a securlty accordmg to Rule 352. ‘ \

N . ¥

: ﬁRule 137 —Reply. of the unsuecessful party

. 1.Ifthe unsuccessﬁll party accepts the cla1m made in the Apphcatlon for the determmatlon of o
damages, it shall within two months inform the Registry: The judge-rapporteur shall make the
- order . for the determmatlon of" damages in accordance w1th the Apphcatlon for the C
_ determmatlon of damages ’ . S : -



2. If the unsuccessful party Gontests the claim made in the Apphcatlon for the determmatxon of
damages, it shall within two months of service of the Application for the determination of
damages or, where there was a procedure for the laying open of books, within two months of
service of the indication pursiant to Rule 1312, lodge a Defence to the’ Apphcatron for the
determination of damages , :

Rule 138" - C'on'tents of the Defence to'-the Application for the determination of damages -

-The Defence to the Apphcatlon for the-determination of damages shall contam
(a) thé names of the unsuccessful party and of that party s representatlve

(b) postal and electromc addresses for service on the unsuccessful party and the names and
addresses of the persons authorised to accept service; ,

(¢) the action number attributed to the file;-
: (d) the reasons why the Apphcatlon for the award of damages is contested
(e) an’ indication of the facts rehed on; and

® the ev1dence relied ¢ on

l

" Rule 139 Reply to the Defence to'the Apphcatlon for the determmatlon of damages and

, Re] oinder to the Reply

“The apphcant may within one month lodge a Reply to the Defence to the Apphcatlon for the
determmatlon of damages, limited to the matters raised in the Defence. The unsuccessful party

may lodge a Rejoinder to the Reply within one -month of service of the Reply, limited to the
- matters raised in the Reply. ; .

Rule 140 - Further procedure (Application for the deter‘mil’lation of danrages)

1. The judge-rapporteur may order further exchange of written pleadmgs within tlme penods
to be specified. .

2. The provisions of Part 1, Chapters 2 (Intenm procedure) and 3 (Oral procedure) shall apply

‘mutatis mutandzs but with such reduced timetable as the judge-rapporteur may order. He shall
‘decidé on the obhgatlon to-bear the legal costs of the proceedings for the’ determmatlon of
damages in accordance with Article 69 of the Agreement

SEC'AI‘I.ON‘Z - REQUEST TO LAY OPEN BOOKS ;
Rule 141 - Contents of the Request tolay open books

I the apphcant has made a request ‘pursuant to Rule 131. l(c), Rules 134 to 136 shall apply
 mutatis mutandis. The Request shall contain: - .

(a) particulars in accordance w1th Rule 131. l(a) and (b); - |

- (b) detalls of any information ordered by the Court and glven by the other party pursuant to
Rule 191;

(c)a descnptlon of the information held by the unsuccessful party to Whlch the’ ‘applicant
requests access, in partlcular docurhents relating to turnovér and proﬁts generated by the
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‘ .mﬁmgmg products or regardmg the extent of use of the mfnngmg process as well ‘as accounts' S
“and bank documents, and any related document concermng the mfrmgement

, (d) the réasons ‘why the. apphcant needs access to thls mformatlon
: ,_(e)thefactsrehedon, and : j o o R B o .

“(f) the evidence oﬁ'ered in support

Rule 142 Defence of the unsuccessful party, Reply to the Defence and Rejomder to the
Reply C _

l If the unsuccessful party accepts the Request to- lay open books, it shall w1th1n two months of

service of the Request to lay opén books inform the Registry. The judge-rapporteur shall make .

"the order to lay open books in accordance with the Request to lay open books

2. Ifthe unsuccessful ‘party contests. the Request to lay open books it shall wrthm two months of
service of the: Request to lay open books lodge a Defence to the Request to lay open books.

3. The apphcant may w1thm 14 days of service of the Defence to the Request. lodge a Reply to
- the Defence to the Request to lay open books, limited to the matters raised in the Defence. The
" unsuccessful party may w1thm 14 days of serv1ce of the Reply lodge a ReJ omder hmlted to the- ‘
matters-raised in the Reply. - : : ;

‘Rule 143 — Further procedure'

; Rule 140 shall apply ‘mutatis mutandzs

4

- .Rule 144 - Decnsnon on the Request to lay open books
1. The Court may ' '

(a) order the unsuccessful party to open 1ts books to the apphcant within a time period to be.
o speclﬁed and subject to such terms as the Court may deem appropnate having regard znter alia
to Artlcle 58 of the Agreement and Rule 190.1 and 4;

(b) inform the applicant and speclfy a tlme penod w1th1n whrch the procedure for the award of
damages shall be contmued ' R , _ .

| 2. Where the Request to lay open t books is not allowable the Court shall mform the apphcant:'
and specify -a time period wrthm whrch ‘the procedure for the award of damages shall. be
contmued [Rule 131 2] e , _ :
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' CHAPTER 5- PROCEDURE FOR COST DECISION
Rule 150 — Separate proceedings for cost decision -

1. A cost decision may be the subject of separate proceedings following a ;dgecision'on, the merits
and, if applicable, a decision for the determination of damages. The cost decision shall cover
 costs incurred in the proceedings by the Court such as costs for simultarieous ‘interpretatior and

costs incurred pursuant to Rules 180:1, 185.7, 188, 201 and 202 and, subject to the Rules 152 to’

156, the costs of the successful party including Court fees paid by that party [Rule 151(d)].

Costs for interpretation and translation which is necessary for the judges of the Court in order to.

conduct the case-in the language of proceedings are borne solely by the Court.

2. The Court may order an intterim award of costs to the successful party in the decision on the .

merits [Rule 119] or in a decision for the determiriation of damages, subject to aniy conditions
that the Court may decide. - _ . P
Rule 151 — Start of pr(;ceedings for cost decision-

Where the successful party (hefé:ihaﬂer ;'thp applicant") wishes to seek a cost decisipn, it shall

. within one month of service of the decision lodge an Application for a cost decision which shall

' contain: . | 3 3 ‘ S
(a) patticulars in accordance with Rule 13.1(a) to (d);

(b) the date of the decision and the action number of the file;

(c)'é statement as to whether the decision on the merits is the subject-of an app_eél, if known at
~ the date of the Application; ’ ‘ . '

'(d) an indication of the gds'ts for which compensation is requested, which may include recovery
of court fees and costs of representation, of witnesses, of experts, and other experises; and .

(e) the pfelﬁhinéry cgtimat@ of the legal costs that the party submiitted pursuant to Rule 118,5.

Rule 152 - Compensation for repi‘eéen'tatioh costs

1. The 'appﬁpént shall be' entitled to recover rgaso'nable and proportionate costs Vfor

representation.

2. The Administrative Committee shall adopt a scale of ceilings for recoverable costs by
reference to the value of the proceedings. The scale may be adjusted from time to time. -

3. Where a gllAaim; counterclaim, applicatibn’,,request or appeal subject to only a fixed fee is
made, the party concerned shall, in the first submission, assess its respective value for the

purpose of calculating the applicable ceiling. The other party shall be heard. Rule 370.6 shall
© apply mutatis mutandis. : - -

‘Rule 153 — Compensation for costs of experts

The compensation for costs of experts of the parties [Rule 181] exceeding the expenses referred
to inRule 180.1 shall be based on the rates that are customary in the respective sector, with due
regard to the required expertise, the complexity of the issue and the time spent by the expert for
the services rendered. - ' '
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Rule 154 - Compensatmn for costs of w1tnesses

Where the Court has ordered the depos1t of a sum sufﬁment to'cover the expenses of a wrtness..
in: accordarice - with. Rule 180, 2.or of a party s expert . in accordance -with ' Rule 181,
compensation may be requested for payments made by the Reglstry towards the expenses
_ mcurred by a witness or an expert S , r \

. Rule 155 — Compensatlon for costs of mterpreters and translators

1. The compensation for costsof i interpreters shall be the rates that are customary 1n the country
of the division in questlon, dependmg on the mterpreter s training and professmnal experience.

2. The compensatron for costs of translators shall be the rates that are customary in the country
of the division in question, dependmg on the translator’s training and. professmnal expenence

Rule 156 — Further procedure '

1. The _]udge-rapporteur may request the apphcant to- provrde written evrdence of all costs
-requested in Rule- 151(d) The judge-rapporteur shall allow " the unsuccessful party an
opportunity. to’ comment ‘in writing on-the costs réquested mcludmg any item.of costs- that
~should be apportloned or bome by each party im accordance w1th Artlcle 69(1) to (3) of the

: Agreement

‘X

2. The Judge-rapporteur shall dec1de in wntmg on the costs to be awarded or apportloned in
_ accordance w1th Article 69(1) to (3) of the Agreement

3 The costs shall: be pald w1thm the penod ordered by the Judge-rapporteur

: Rule 157 - Appeal agamst the cost declsmn

- The decrsron of the _]udge-rapporteur asto costs only may be appealed to the Court of Appeal in
accordance w1th Rule 22}.° , .

vReIatzon wzth Agreement Artzcle 69



CHAPTER 6 - SECURITY FOR COSTS
Rule 158 — Security. for costs of a party .

1.’At any time during proceedings, following 4 reasoned request by one party, the Court may.
- order the other party to provide, within a specified time period, adequate security:for the Tegal

‘costs and other expenses incurred and/or to be incurred by the requesting party; which the other
party may be liable to bear.. Where the Court decides to order such security, it shall decide
whether it is appropriate to order the security by deposit or bank guarantee;

2. The Court shall give the’ parties an opportumty to be heard ‘before making an order for
secprity. Rule 354 shall apply fo the enforcement of the order.

3. ’_I‘h‘g' order for security sﬁall indicate that an appeal may be Iodg"ed in accordance with
Article 73.of the Agreemient and Rule 220.2. : ‘
. 4. The Court shall, when specifying the time period in paragraph 1, inform the party concerned
- that if the party fails to provide adequate §ecurity within the time stated, a decision by default

may be given, in-accordance with Rule 355.

5.1If a party fails to provide adequate security Witﬁin-.thc time stated, the Court may. give a-
decision by default pursyant to Rule 355. - S

Relation with the Agreement: Article 69(4)
Rule 159 — Security for costs of the Court

- Except where deposits are rendered pursuant to Rule 180.2, the Court may order that either or

both parties provide adequate security (either by deposit or bank ‘guarantee) to cover costs

. incurred-and/or to be incurred in the proceedings by the Court, pending a cost decision pursuant
to Rule 150:1. Rule 158.2 and..3 shall apply. - - ' o :
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PART 2 EVIDENCE
Rule 170 Means of evidence and means of obtarmng evrdence N

"L In proceedmgs before the Court the means of evrdence shall. include in partlcular the-
followmg . . ‘ r - ‘

(a) wntten evrdence, whether prmted, hand—wrrtten or. drawn, in partlcular documents, wntten
Wrtness statements, plans; drawmgs, photographs, o B o

(b) expert reports and reports on experiinents carned out for the purpose of the proceedmgs, r
©) physrcal objects, in particular devices, products embodrments, exhrbrts models;_

(d) electromc files and audlo/vrdeo recordmgs ‘ _/ |

2. Means of obtammg evrdence shall mclude in partrcular the followmg

@) hearing of the parttes ' |

(b) requests for mformatron

() productlon of documents, | ‘

(d) summonmg, hearmg and questlomng of wrtnesses, | | A }
(e) appomtmg, recelvmg opnnons from summonmg and heanng and quesnomng of experts
® ordering mspectlon ofa place ora physrcal object

(g) conduetmg comparatrve tests and expenments,

(h) sworn statements in wntlng (wntten wrtness statements) = p -
-3, Means of obtarmng evrdence shall further mclude [Artlcle 59 and 60 of the Agreement]
(a) ordenng a party or a tthd party to produce ev1dence,

(b) ordering measures to preserve evrdence . . R
Rule171- Offering of evidence ' | ” |

1 A party making a statement of fact that is contested ot hkely to be contested by the other
- party shall indicate the means of evidence to prove it. In case of failure to indicate the means of

evidence: regardmg a contested fact; the Court shall take such farlure into account when
- decrdmg the issue in questlon c - :

2. A statement of fact that i 1s not specrfically contested by any party shall be held to be true as Q
between the parties. v :

Rule 172 - Duty to produce evrdence )

1. Evrdence avarlable toa party regardmg a statement of fact that is contested or hkely o be

S contested by the other party ‘must be produced by the party makmg that statement of fact .
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2. The Court may at any time during the proceedings ordera party making a statement of factto .
produce evidence that lies in the control of that party. If the party fails to produce the evidence,
_ the Court shall take such fallure into account when deciding ori the issue in question.

kS

Relation thh Agreement Artzcle 53

Rule 173 - Cooperatlon between the courts of the Memniber States in the takmg of
evidence . . .

For the takmg of ev1dence in the European Umon, the Regulatlon (EC) No 1206/2001 shall k’
‘ apply
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" ; () the name, address and descnptron of the w1tness,

’;‘CHAPTER 1 WITNESSES AND EXPERTS OF THE PARTIES

Rule 175 - ertten W1tness statement

1.A party seekmg to offer w1tness ev1dence shall lodge a wntten witness. statement ora wntten

‘ summaryoftheevrdencetobe glven e f

2. ertten thness statement shall be s1gned by the wrtness and shall mclude a statement of -
the witness that he is aware of his obligation to tell the truth and of h1s 11ab111ty under appllcable
national law in the event of any breach of this. obligation, The statement shall set out the

language in which the wn:ness shall give oral evidence, if necessary

3. The written w1tness statement or wntten summary of the evrdence to be given shall set out:

(@) any current or past relatlonshrp between the w1tness and the party offering the ewdence and

' (b) any actual or potential conflict of mterest that may affect the 1mpart1ahty of the w1tness
- ;-Rule 176 - Apphcatlon for the heanng of a- wntness in person ‘ | ‘
_ »Subject to the orders of the Court referred to in Rules 104(e) and 112.2(b) a paxty seekmg to.

offer oral witness evidence shall make .an Apphcatlon for the hearing of a wrtness in person ‘

: whmh shall set out:
- '(a) the reasons why the w1tness should be heard in person
- (b) the facts ‘which the party expects the w1tness to conﬁrm and 2

-~ (©) the language in which the wrtness shall glve ev1dence ‘

Rule 177 Summonmg of w1tnesses to the oral hearmg

1 The Court ‘may order that a wrtness be heard in person

| (a) of its own motlon .
. (b) where a wntten w1tness statement is challenged by the other party or
: *'(c) on an Apphcatlon for the hear1ng of a w1tness in person [Rule 176]

2 An order of the' Court summomng a w1tness to the oral heanng shall in partrcular mdrcate

R

| (b) the date and place of the oral hearmg, - ‘_ _

' (c) an mdrcatlon of the facts of the actlon about wh1ch the witness is to be exannned
'(d) mformatton about the rermbursement of expenses mcurred by the wrtness, ‘
(©a statement that the w1tness wrll be questloned by the Court and the partles, and

: () the language of the proceedmgs and the poss1b111ty of arrangmg srmultaneous mterpretatlon
between that language and the language of the wrtness, if necessary [Rule 109]
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3. 'In its order summomng the witness, the Court shall also inform the witness of his duties and
-rights as a witness under Rules 178 and 179, mcludmg the sarictions which may be lmposed on
a defaulting witness.

‘-

Rule 178 Hearmg of witnesses

1. After the identity of the witniess has been established and before heanng his evidence, the
presrdmg Judge shall ask the wrtness to make the following declaration: .

| solemnly, smcerely and truly declare and afﬁrm that the ev1dence I shall give shall be the'

truth, the whole truth and nothing but the tru ‘
2. The w1tness shall grve his evulence to the Coutt. -

3. The ‘hearing of a witness who has signed a written witnéss statement shall begin w1th the .

. confirmation of the “evidence given therem The . witness may elaborate on the ev1dence
contained in h1s written witness statement

: 4 The presrdmg judge. and the judges of the panel may put questions to the witness.

5. Under the control of the pres1d1ng judge, the, partles may put questrons to the witness. Fhe
presiding judge may prohibit any question which is. not' designed to adduce admissible
ev1dence S n

6. The ‘Court may allow a witness to give evidence through ‘electronic means, such as v1deo
conference. Paragraphs 1to5 and 7 shall apply.

7. With the consent of the Court a w1tness may give evidence i ina language other than the

language of proceedings.
Rule 179 — Duties of witnesses o L

L Wrtnesses ‘Who ‘have been duly summoned shall obey the summons and attend the oral
‘hearing.

2. Without pre_]udlce to paragraph 3, if a witness who has been duly summoned fails to appear
before the Court or refuses to give evidence or to make the declaration referr ded toinRule 178.1,
the Court may impose upon him a pecuniary sanction not excéeding EURS

rogatory to the competent natlonal court pursuant to Rule 202. .

3. Nobody shall be obliged to sign a written witness: statement or to give evidence at an oril
héaring if he is a spouse, partner equal to a spouse under apphcable national law, descendant,
sibling or parent of a party. A witness may-also refuse to ansier questions if answering them
would violate a proféssional pnvrlege or other duty of confidentiality imposed by the national
law applicable to the witness or expose. him or his spouse, partner equal-to a spouse under

. applicable national law, descendant s1b11ng or parent to criminal prosecutlon under applicable

-national law.

" 4, The Court may decrde to report to the competent authontles of the- Contractmg Member
States whose courts have criminal Junsdlctlon in case of the grvmg of false ewdence on the part
of a witness. o .
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| , Rule 180 Relmbursement of expenses of vntnesses |
1A wrtness shall be: entltled to relmbursement of
- (a) expenses for travellmg and stay, and |

- (b) loss of i mcome caused by h1s hearmg in person.

' Aﬁer the. w1tness has camed out- his duties ‘and upon hrs request, the Reg1stry shall make a
payment to the witness towards the expenses incurred.

2.The Court shall make the: summonmg ofa w1tness condmonal upon the deposrt by the party
relying on the witness of ¢ a sumi sufficient to cover the expenses referred to in paragraph 1.

Rule 181 — Experts of the partles

1. Subject to the orders of the Court. referred to in Rules 104(e) and 112 2(b) a party may
_provide any expert evidence that it ‘considérs necessary Rules 175 to 180 shall apply mutatis -
mutandis to experts of the'partiés. Co )

2. ‘An order of the Court under Rule 177 summonmg the expert shall addrtronally set out that

@) an expert has a duty to assist the Court 1mpart1ally on matters: relevant to hlS area of ‘
' ‘expertrse which, overndes any duty to the party retaining him; and o

. (b) an-expert is to be mdependent and Ob_] ectrve, and shall not.act as an advocate for any party to
the proceedmgs L : . :
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ACHAPTER 2 COURT EXPERTS ,
Rule 185 Appomtment of a court expert

1. Where the Court must fesolve a specific technical or other questlon in relatlon to the actron, it
. may of its own ‘motion, and after hearing the partres appoint a court expert

2. The parties may make suggestlons regardmg the 1dent1ty of the court expert, his techmcal or
other relevant background and the. questlons to be put to him;

3. The court expert shall be responsrble to the Court and shall’ possess the. expertise,
_.independence and-impartiality required for being appointed as court expert. The - parties shall be
entitled to be heard on the expertise, mdependence and impartiality of the court expert.

" 4.The Court shall appomt a court expert by way of order which shall in particular spec1fy
| (a) the name and address of the expert appointed;.

(b)a shiort descnptlon of the facts of the action;

(c) the evidence submitted by the parties in respect of the techmcal or other questlon,

(d) the questions.put to the expert, with the appropriate level of detaﬂ mcludmg where
'appropnate suggestions relating to any experiments to be carried out

(€) when and under what conditions the expert may recelve other relevant information;
() the tinie period for the preSentaﬁon of the expert report"

(®) 1nformat10n about the relmbursement of f expenses incurred by the expert

o (h) mformatron about the sanctions wh1ch may be 1mposed on a-defauiting expert and

(i) his duties under Rule 186."

5. The expert shall receive a copy of the order, together with the documents and other ev1dence ‘

that the Court consrders to be necessary for carrying ‘out his task. -

6. The expert shall be required upon receipt-of the order to confirm in wntmg that he wrll
ipresent the expert report within’ the trme period, specrﬁed by the Court:

" 7. The Court shall agree with the expert on a fee covenng his wntten expert report and his
participation in the oral hearing. The Court may reduce this fee by an equitable amount if the

expert does not deliver his report within the time penod speclﬁed by the Court or if the report’

did not have the quality to be expected of the expert

3. If-an appointed court expett does not present his report within the time penod specified or; if -

extended at the expert’s request, the extended petiod, the Court may appoirt another expért in
his place. The Couit may hold the expert liable for all or part of the costs of appointing and
relmbursmg another expert. ' ,

9. The Reglstry shall maintain an-indicative list of technica-l experts.

-'ZO;
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= Rule 186 Dutles of a court expert

1. The court expert shall present an expert report in wntlng w1th1n the time penod spemﬁed by
the Court [Rule 185.4(f)]. /

2. The court expert shall be under the superv1s1on of the Court and shall mform the Court of his
e progress in carrymg out his task o , : n .

3. The court. expert shall give expert advrce only on questlons whlch have been put: to hlm

4. The court expert shall not commuriicate with one party W1thout the other party being present
_ or. without ‘the consent of the other party He shall document all communieations with the
parties in his report o e - :

5. The court expert shall not corr@unicate:the conternts of his report to third partiéS .

6. The court expert ‘shall attend the oral heanng if requested to do SO by the’ Court and shall
answer questions from the Court and the partres N

7. The court expert has an ovemdmg duty to assist the Court nnpartrally on matters relevant to
“his area of expertise. He is'to be mdependent and obJectwe, and shall not actasan advocate for
‘any party to the proceedmgs : : .

A /Rule 187 Expert report

 Oice the. report of the court expert has been presented to the Court, the Court shall mv1te the
, partles to comment on it either in wntmg or durmg the oral hearmg '

3 'Rule 188 Hearmg of a. court expert’ _ :
Rules 178 to 180 shall apply mutatzs mutandzs to a court expert. | '

'Relatzon with Agreement Arttcle 5 7
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CHAPTER 3 - ORDER TO PRODUCE EVIDENCE AND TO COMMUNICATE
lNFORMATION

ORDER TO PRODUCE EV]])ENCE

Rule 190 - Order to produce ev1dence C

1. Where a party has presented reasonably avaxlable and plaus1b1e ev1dence in support of its

claims and has, in substantzatmg those clalms, specified evidence which lies i in ‘the control of
the other party or a third party, the Court may on a reasoned request by the: -party specifying such
evidence, order that other party or thlrd party to produce such evidence. For the protection of
confidential information the Court may order that the evidence be disclosed to certam named
persons only and be subj ect to appropriate terms of non-dlsclosure ,

2. During the written and ‘interim procedures, a party may request - such an order to produce
evmdence , , .

3. The _]udge-rapporteur may make such order in the. wntten ‘procedure or 1n the mtenm
- procedure havmg given the other/thlrd party an opportumty to be heard. :

4. An order to produce ev1dence shall in partlcular speclfy

(a) under which condmons, in what form and w1th1n what time period the ev1dence shall be
produced; )

(b) any sanction which may be impdsed if the evidenee is not prod'uced according to the otder

5. Where the Court orders a tlnrd party to produce ev1dence, the mterests of that thlrd party shall
be duly taken into account

6. An order to produce evidence shall be subject to the prov1s10ns of Rules 179.3,287 and 288
The order shall indicate that an appeal may ‘be brought in accordance w1ﬂ1 Article 73 -of the
: Agreemént and Rule 220.1.

7.1 a party fa11s to comply Wlth an order to produce ev1dence the Court shall take such faﬂure
into account when deciding on the issue in question.

Relatzon with Agreement Artzcle 59
| ORDER TO COM]VIUNICATE INFORMATION
Rule 191 - Apphcatlon for order to communicate information‘

The Court may in response to a reasoned’ request by a party order the other party or any thlrd

party t6 communicate such information in the control of that other party or third party as'is -
- specified in Article 67 of the Agreement or such other mformatlon as is reasonably necessary ;

| for the purpose of advancing that party s case. Rule 190.1 second sentence .5 and .6 shall apply
mutatis mutandis.

Relation with the Agr_eement.- Article 67 .,
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CHAPTER4 ORDER TO PRESERVE EV]DENCE (SAISIE) AND ORDER FORj
.INSPECTION S , < y

‘v ORDER TO PRESERVE EVIDENCE (SAISIE)
“Rule 192 - Apphcatlon for preservmg ev1dence a

1. An Apphcatlon for preservmg ev1dence ay be lodged by a party (w1th1n the meaning of
Article 47 of the Agreement) (heréinafter. "the apphcant") at the division where the apphcant
has commenced infringement proceedings on the merits. If the application is lodged before
procéedings on the merits have been. started it shall be lodged at the d1v1s1on where the
apphcant intends to start proceedings on the merits. :

2 The Apphcatron for preservmg evrdence shall contam
(a) particulars in accordance w1th Rule 13. l(a) to (1),

(b) a clear indication of the measures requested [Rule- 196. 1], mcludmg the exact locatron ofthe
ev1dence to be preserved where it is kuown or suspected w1th good Teason; : Sy

.(c) the reasons why the proposed measures are needed to preserve relevant ev1dence, and
‘(d) the: facts and ev1dence rehed onin support of the Apphcatron

Where main proceedmgs on the ments of the case have not yet been started before the: Court .
" the Application shall in addltlon contain a concise description of the action which will be

‘started before the Court, mcludmg an mdrcatlon of the facts and evrdence which may be rehed
on m support.: - :

3. Where the apphcant requests that measures to preserve evidence be ordered w1thout hearmg o

~ the other party (heremafter "the defendant"), theé Application for preserving ev1dence shall in

. addifion set out the. feasons for not hearmg the defendant having regard in particular to

Rule 197: The applicant shall be under a duty to disclose any material fact know to it which .

might influence the Court in deciding whether to make ani order without hearing the defendant. . -

- The application shall not be entered on the reglster untrl notlce has been glven to the defendant \
pursuant to Rule 197.2: r , o

. 4, Where the Apphcatlon for preservmg evxdence is lodged after main proceedmgs on the
merits of the case have been started before the Court, the Application shall be drawn up in the

- language of the proceedmgs Where the Application is lodged before main proceedings on the
ments of the case have been started before the Court Rule 14 shall apply mutatzs mutandzs

- 5.The apphcant shall pay the fee for the Apphcatlon for preservmg evrdence, in accordance -
- with-Part 6. Rule 15.2 shall apply mutatzs mitandis. :

- Relatzon with Agreement Artzcle 60

Rule 193 Exammatmn as to formal requn'ements, recording in the regnster, ass1gnment
- to panel, des1gnatlon of ]udge-rapporteur, single Judge :

1. Where main proceedmgs on- the merits of the case have not yet been started before the Court,
the Application for preserving-évidence shall be dealt with in accordance with. Rulé 16‘ '
(formahtles exammatlon by Reglstry) Rule 17. l(a) to (c) and 2 (date of recerpt recordmg in:

R
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the register, action hmhbér, assignment to- panel) - and Rule 18 (designation only . of

judge-rapporteur by presiding judge).. - ‘
2. Where mam proceedings on the merits of the case have already been started before the Court,

~ an Application’ for preserving evidence shall immediately be examined by the Registry in-

-accordance with Rulé 16 and forwarded to the panel to which the action has been as‘signg:d orto

the judge to whom the action has been assigned [Rules 17.2, 194.3 and 4.

3. The judge deciding on an"Application for preserving ¢vidence shall tiave all necessary
-~ powers of the Court. 1 T . ‘ ' ‘

- Rule 194 — Examination of the Application for preserving e\;idencev
1. The Court shall have the diseretion to: |

(a) inform the defendant about the Apphcaﬁon and invite him to lodge, within a t_‘ime'p‘eri'od to
be specified, an Objection to the Application for preserving evidence which shall contain:

(i) the reasons why the Application shall fail;

(i) the facts and evidence relied 6n, in particular any 'challe@gg to the facts and evidence
relied on by the'applicant; ~ - '

(iii) where main proceedings on the merits of the case have not yet been started before the
‘Court, the reasons why the action which will be started before the Court shall fail and an
indig:'ation of the facts and evidence relied on in support;

(b) summon the parties to an oral hearing; - |

© summon the ,appliéaﬁt to an oral hearing withdut the presence of the defendant;

(d) decide the Application without having heard the defendant.

2.In exercising its discretion, the Court shall take into account:

(a) the urgency of the action; \

(b) whether the reasons for. not ‘hearing the "defendant [Rulés 1923 and 197] appear
well-founded; S L .

-(c) the probability that evidence may be destroyed or ‘othewise cease/} to be available

[Rule197].

3. The i)résidipg_ judge may decide that he or the judge-rappoiteur or other single judge or tl;ne
standing judge may decide on the Application. . ’ "

4.In cases of e;{tr.eme,' urgency the applicant may apply without fbnnality for an ‘order to-

preserve evidence to the standing judge designated in accordance with Rule 345.5. The
stan
_a subsequent written Application.

5. If the Court decides to inform the 'défﬁnda.nt about the Applicaﬁon the Court will first give”

the applicant the possibility to withdraw the Application. In the event of such withdrawal the

‘applicant- may requést that the Court shall order that the Application and its contents shall -

" remain confidential.
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6. Ifthe patent the subject of the Apphcatron is also the subject ofa Proteetrve letter pursuant o
* Rule 207 the applrcant may’ wrthdraw» the Apphcatron pursuant to paragraph 5 ‘ :

Rule 195 Oral hearmg

"L Where the Court decrdes to summon the partles to an oral hearing, the date for the oral R

hearing shallbe set as soon as possrble after the date of recerpt of the Apphcatron for preserving

‘ evrdence

. o

‘2 Rules 111 to.116 shall apply mutatzs mutandzs Where the apphcant is absent from the oral

heanng without a reasonable excuse, the Court shall reject the Apphcatron for preservmg
ev1dence : , o

3. The dec1s1on of the’ Court on the Apphcatlon for preservmg ev1dence shall be given in

 writing as soon as possrble after the closure of the oral hearing, If the Court deems appropriate,

the decrsron may be given' orally to'the partres atthe end of the oral heanng but shall as soon as
pracficable thereafter be. given in wrrtrng . LT

Relation wzth Agreement Arttcle 60

' Rule 196 — Order on the Apphcatlon for preservmg evrdence |
1. The Court may order in partrcular, the followmg
B ‘(a) preservmg evrdence by detarled descrrptlon wrth or wrthout the talcrng of samples,

' .(b) physrcal seizure of allegedly mfnngmg goods

(c) physical seizure of the materrals and 1rnplements used in the productlon and/or d1stnbuttonf

of these goods and any related document;

| (d) the preservation and disclosure of dtgltal medra and data and the disclosure. of any
k ‘passwords necessary to access: them r » r

| For the protectron of conﬁdentral information the: Court may. order that any of the above be
' drsclosed only to’ certarn named persons and subJ ect to appropnate terms of non-drsclosure

2. An order to preserve ev1dence shall specify that, unless otherwrse ordered by the Court the o

outcome of the measures to preserve ev1dence ‘may only be- used 1n the proceedmgs on the
merits of the case. : -

3. The order to preserve evrdence shall be.enforceable mnnedrately, unless the Court deerdes =

" otherwise. The Court may set: condrtrons to the enforceablhty of the order, specrfyrng m: :

partrcular

(a) who may represent the apphcant when the measures to preserve evrdence are berng carrred:

- out and under what condrtrons, L
‘(b) any securlty which shall be provrded by the apphcant

If necessary, the Court may set penaltles applrcable to the apphcant 1f these condrtrons are not
. observed. r V . : ~

4.The order to preserve evrdence shall specify a person who shall eany out the measures-

e referred to in- paragraph 5 and present a written Report on the measures to preserve ev1dence all



in accordance with the natronal law of the place where the measures are executed to the Court
. within a time period to be spemﬁed

5. The person referred to in paragraph4 shall be a.professional person or expert who ,

guarantees expertise, mdependence and impartiality. Where appropriate and allowed under
, apphcable national law, the persori may | be a bailiff or assisted by a bailiff. In no circumstances
'may an employee or director of the applicant be present at the execution of the measures

" 6. The Court may order the applicant to provide adequate security for the legal costs and other -

expenses and compensatron for-any injury incurred or likely to be incurfed by the’ defendant

which the apphcant may be liable to bear. The Court shall do so whete the order to preserve’

evidence was made without the defendant having been . heard, .unless there are special

circumstances not to do s0. The Coutt shall decrde whether 1t is appropnate to ‘order the security. -

by deposrt or bank guararitee.

7. The order to preserve evidence shall indicate that an appeal may be lodged in- accordance
with Article 73 of the Agreement and Rule 220.1. :

" Relation with Agreement' Artzcle 60(1)-(4)

Rule 197 - Order to preserve evidence without hearing the defendant

1. The Court may. order measures to preserve evidence [Rule 196. 1] w1thout the defendant :

-havmg been heard, in partmular where any-delay is likely to cauise irreparable harmto the
apphcant or where there is a demonstrable risk of evidence bemg destroyed or otherwise
.ceasing to be available. ,

2. Where measures to preserve evidence are ordered w1thout the defendant having been heard,
" Rule 195 shall apply mutatis mutandis to the oral: hearing without the presence of the defendant.

In such cases, the defendant shall be grven notice, unmedlately at the time of the executlon of
the measures. :

3. Within 30 days after the execution of the measures, the defendant may request areview of- the
- order to preserve evidence. The Request for review shall set out:

(a) the reasons why the order to preserve ev1dence shall be revoked or modlﬁed and

(b) the facts and evidence relied on.

4. The Court shall order an oral heanng to review the order without delay. Rule 195 shall apply :

The Court may modify, revoke or confirm the order. In case-the order is modified or révoked
the Court shall oblige the persons to whom conﬁdentlal mformatlon has been disclosed to keép
this information conﬁdentral [Rule 196 1]. .

Relat.zon with Agreemem; Article 60(6)
Rule 198 — Revocation of an ordér to preserve- evidence

- 1. The Court shall ensure that an order to preserve evidence is revoked or otherwrse cease to

_ hdve effect, upon requést of the defendant, without prejudice to the damages which may be .

claimed, if, within a time period not exceeding 31 calendar days or 20 working days, whichever

is the. longer from the date speclﬁed in the Court’s order with due account to the date where the-

Repart referred to in Rule 196.4 shall be presented, the apphcant does not start proceedmgs on
. -the merits of the case before the Court.:
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2. Where the measures to preserve evrdence are revoked or where they lapse due to any act or )
omission by:the applicant, or where it is subsequently found that there has been no infringement -

or threat of rnfnngement of the patent, the Court may order the appllcant, upon request of the.

defendant, to provide the defendant appropnate compensatlon for-any injury caused by those

measures [Rule 35421 . , o 5
'Relatzon wzth Agreement Artzcle 60(8) and (9) I

| . B ) &
i . -

ORDER FOR INSPECTION

"~ Rule199- Order for inspection .

1. The Court may, ona reasoned request by a party, order an mspectlon of products devices, °
- methods, premises or local situations i situ. For the protection of confidential infoimation the

Court may order that any of the above be disclosed only to certain named persons and subject to
appropnate terms of non-drsclosure in accordance w1th Artrcle 58 of the Agreement

-2. Rules 192 to 198 shall apply} muta,tts_mutandl,s.

Relation. With‘Agreement.='Arzicle 60
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CHAPTER 5 - OTHER EVIDENCE

Rule 200 ~Order to freeze assets i '

L; Whére a party-has presented reasonably available and Apla.usib'le e'vidence'iq support of its

claim that a patent has been or is about to be infringed the Court may, whether before or after
+ proceedings have been commenced, order.a party not to remove from its jurisdiction any assets.

or particular assets located therein for to -deal 'in ‘any .assets, whether located within its -

jurisdiction or not. ' ' V :

2. Rules 192 to 198 shall apply mutatis mutandis.

. Relation with Agreement: Article 61 ;

Rule 201 - Ex'perinients ordered by the Court

S Without prejudice to the possibility for parties or: parties® experts to carry out experiménts,

the Court may, o a reasoned ‘request by a party, order an experiment to prove ‘a statement of

fact for the purpose of proceedings before the Court. : : b

2. A party requesting to be allowed to prove a statement of fact by means of experiments shall
lodge a request as soon as practicable in the written procedure or the interim procedure to carry
out.experiments which shall: S

(a) identify the,facts intended to be established by_“tile éxperiments; describe the proposed
- eXperiments in detail and the reasons for carrying out the proposed experiments;

(b) propose an expei't to carry out such experiments; and o
(c) disclose any previous attempts to carry out similar experiments. o ‘

3 Other parties. to the proceedings shall bé.iiivitéd to state whethér they dispute the facts
intended to be established by the experiments. They shall also be invited to comment on the
request, including the identity of the expert proposed and the description of the experiments. .

4. Unless otherwise ordéred by the Court the party requesting experiments shall initially bear
the costs of the experiment. ' ‘ ) ’

5. The order of fheCouft"éilpwing the éxperimeﬁté shall specify the detailed-experiments and:’

(a) the name and address of the expert who is to carry out the experiments as Court’s expert and

draw up the report on the experiments;

(b) the time p_e;iéd for carrying out the experiments and, where app;oﬁriate, the exact time and
place where they are to be carried out; ' '

(c) if necessary, other conditions fdr:carfyihg out the experiments; and

(d) the time period for presenting the. report on the experiments and, where apprdp;iate,
directions relating to the contents of the repott. ' '

6. Where appropriate, the Court may order that the experimeﬁts ‘be carried out in the presence of
the parties and their experts. :
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. Once the report on the expenments is presented to. the Court it shall invite the partles t0.
- comment on it either in wntmg or dunng the oral hearing. The expert may be summoned to the
, oral hearlng ’ , ,

Rule 202 Letters rogatory

1. The Court may, of i its own motlon, but only after heanng the parties,orona reasoned request

- by a party, issue letters rogatory for the production of documents or the hearing of s witnesses or

experts: by other competent courts or authorities-outside the European Union. Rule 180 shall
‘apply. . L ,

2. The Court shall draw up letters rogatory in the language of the competent court or authonty, e
or shall‘attach to such letters a translatron mto that language . v

3. Sub]ect to paragraph 4 the competent court or authonty shall apply nat1onal law as to the
. procedures to be followed in executmg such reque,sts and, in partrcular, as to the appropnate

o measures -of compuls1on

4. The Court shall be informed of the time when and the place where the enquiry or other legal |
: measure is to take, place It may mform the partles w1tnesses and experts concerned.
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| PART 3 - PROVISIONAL MEASURES -
Ruie 205 - Stages of the pr'oceedings (summary proceedings)

. Prov1s10na1 measures are treated by way of summary proceedmgs wh1ch shall consist of the
" following stages: «

- (a) a wntten procedure, and .
(b) an oral procedure wlnch may- mclude an oral hearmg of the. partles or of one of the partles
Rule 206 — Apphcatlon for pI'OVISI()nal measures

1. An. Apphcatlon for provrsmnal measures may be lodged by a party (hereinafter "the
apphcant") before ot after main proceedmgs on the merits of the case have been started before
the Court. .

2. An Application for provisional measures shall contain:
(@) partrculars in accordance with Rule 13.1(a) to G);

(b) a mdlcatron of the provrsronal measures which are being requested [Rule 2 11 1

(c) the reasons why prov1s1onal measures are necessary to prevent a threatened- mfrmgement, to.

forbid the continuation of an alleged mﬁ'mgement or to make such continuation- subj ect to the
lodgmg of guarantees, C

(d) the facts aid evidence relied on in support of the Application, including evidence to support
the- claim that:provisional measures are necessary mcludmg the matters. referred to in
‘Rule 211.2 and .3; and

(e) a concise. descnptlon of the action which will be started before the Court, including an
indication of the facts and evidence which w111 be relied on in support of the main proceedings
on the merits of the case. , :

3. Where the applicant requests that provrsronal measures be ordéred without heanng the other
‘party (heremafter "the defendant"), the Application for provisional measures shall in addition
contam _

’ (a) the reasons for not hearing the defendant having regard in particular to Rule 197, and

(b) information about any pnor correspondence between the partles concernmg the alleged |

mﬁmgement

4. The apphcant shall be’ under a duty to disclose any matenal fact known to it wlnch might
influence the Court in deciding whether to make an order Wlthout hearmg the defendant

including any pendmg proceedings and/or any unsuccessful attempt in the past to obtain

provisional measures in respect of the patent. -

5. Rulé 14 shall apply mutatis mutandis. The apphcant shall pay ‘the fee for the Application for

prowsronal measirres; in accordance with Part 6. Rule 15.2 shall apply mutatis mutandis.

Relatzon with Agreement Articles 32(1)(c) and 62



| "-Rule 207 Protectlve letter

L Ifa person entrtled to start proceedmgs under Artlcle 47 of the Agreement consrders it hkely‘ -.
that an Application for provisional measures againist himasa  defendant: may be lodged before "
_ the Court in the near. future, he > may filea. Protectlve letter. .- <

S 'Ihe Protectlve Ietter shall be ﬁled w1th the Reglstry i the language of the patent and shall
_ contam - : ‘

(a) the name of the defendant of defendants filing the Protectlve letter and of the’ defendant’ '

' representatlve,

(b) the name of the presumed apphcant for prowsronal measures

(c) postal and electromc addresses for serv1ce on the defendant ﬁlmg the Protectlve letter and
the names of the-persons. autherised to accept serv1ce, ‘ : ’

(d) postal and, where avallable, electromc addresses for. servtce on the presumed apphcant for

prowsronal measures and the names of the persons authonsed to accept service if known

; (e) where available, the number of the patent concemed and, where apphcable, mformatton ‘

about any prior or pendmg proceedings referred to in Rule 13. l(h) and

: (t) the statement that the letter is a Protectrve letter

: ,',3 The Protectrve letter may contam i

(a) an 1nd1cat10n of the facts rehed on, whlch may mclude a challenge to the facts expected to be

- relied on by the presumed applicant and/or, where' apphcable, any assertion that the patent is
invalid and the grounds for such assertlon

.(b) any avaﬂable written ev1dence relled on;

: (c) the arguments of law, including the reasons why any Apphcatron for prov1s1ona1 measures .

should be rejected.

4 ‘The defendant or defendants ﬁlmg the Protectlve letter shall; pay the fee for ﬁhng a Protectlve‘ ‘
letter in accordance w1th Part 6 Rule 15 2 shall apply mutatzs mutandis.

5. The Regrstry shall as:' soon .as practleable ‘examine - whether the reqmrements of o
, .paragraphs‘Z(a) to (f) and 3 haye been comphed with, Ifthese requlrements have been comphed»
“with, the Reg1stry shall as soon as practicable: - B . ; :

| (a) record the date of recelpt and assrgn a number to the Protectlve letter,

(b) subj ect to paragraph 7, record the Protectrve letter in the reglster

(c) prowde detatls of the Protectrve letter to all drvrsrons, and

() where an Apphcatlon for prov1s1onal measures has already been lodged, mform the panel or, E
- the single _]udge dealing w1th the Apphcatron about the ﬁlmg of the Protecttve fetter. i

6. Ifthe defendant has not complied with the’ requlrements of paragraph 2 the Reglstry shall as v
" 'soon as practlcable invite the defendant to: :

} (a) correct the deficrenmes wrthm 14 days of serwce of such notlﬁcatlon and

*81-



" (b) where aﬁplic'a_b'lé, pa); the fee referred to in paragraph 3.

7. The protective letter shall not be publicly available on the registet until it has been forwarded
- to'the applicant pursuant to paragraph 8 . E : V

8. Where an Application for provisional measures is Subsequently lodged the Registrar shall
forward a copy of thé protective letter to the panel or judge appointed under Rule 208 together
* with the Application for provisional measures and shall forward a copy to the applicant as soon
as-practicable, - ' o _

9 Ifno Application for provisionéiimeasui'es has been lodged within six moxiths ‘from th_e.dafe_ '
of receipt of the Protective letter, the Protective letter shall be removed from the register unless.

the person who has lodged the Protective letter has prior to the expiry of such period applied for

an extension of six months and paid a fee for the extension in accordance with Part 6. Further

. ‘extensions may. be obtained on further payments of the fee.
. 10. Rule 15.2 shall apply mutatis inytandis’. Co

to panel, designation of judge-rapporteur, single judge

Rule 208 — Examination as to formal requirements, rgcordihg in the register, assignment

1. The Application 'for.provisional 'nieasufés‘ shall be examined by the Registry in dccordance

with Rule 16. The Registry shall in addition examine whether any: Protective letter relevant for
the Application is recorded in the register. A o ~

2. Where main proceedings on the merits of the case have riot yet been started before the Court,
- Rule 17 (date of receipt, recording in the register, action. number, assignment to panel) and

Rule 18 (designation’of judge-rapporteur by presiding judge) shall apply mutatis mutandis. In"

urgent cases, the presiding judge may decide that he or an experienced judge of the panel,.

acting as single judge, may decide on the Application in accordance with Rules 209 to 213 with
areduced time-table. : . | o : p . =

3. Where main prbéeedinés on the merits of the case have already Been started before the Court,

the Application for provisional measures shall immediately be forwarded to'the panel to which

the action has been assigned or to the s_inglé judge. In urgent ‘cases (where the action has not: ‘

been assigned to a single judge), the presiding judge may decide that he or the judge-rapporteir,

acting as single judge, may decide on the Application in accordance with Rules 209 to 213 with - -

a reduced time-table.

necessary powers of the Court. -

4. The single judge deciding on the Application for -provisional ineasures shall have all

Relation with Statute: Article 19 -
‘Rule 209.— Examination of the A]ipliqaﬁon for provisional measures-

1. Without .pr_ejﬁdice to the Court’s decision on the Applicixtidn for provisional measures, the
Court shall haye the discretion to: ' ;

(2) inform the defendant about the: Application and invite him to lodge, within  time period to-

be specified, an Objection to the Application for provisional measutes which shall.contain:

@ ihe reasons why the Application shall fail;
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- (i) the facts and ev1dence rehed on, in partrcular any challenge to the facts and ev1dence L
relied on by the apphcant and L n il L

. (111) where ‘main proceedmgs on the merits of the case have not yet been started before the
” Court, the reasons why .the action which will be. started before the Court shall farl and the B
L "facts and evrdence rehed onin- support .

| Q?(b) summon the partres to an oral hearmg, ‘
. (c) summon the apphcant to an oral heanng wrthout the presence of the defendant

2. In exercrsmg its drscretlon pursuant to paragraph 1 the Court shall in partrcular take 1nto
account: g S :

' (a) whether the patent has been upheld in-an opposition: procedure before the European Patent
Office or has been the subject of proceedmgs m any other court :

(b) the urgency of the actron ’

: (c) whether the apphcant has requested provrsmnal measures wrthout hearmg the defendant and.
whether the reasons for not heanng the defendant appear well-founded and :

. ‘(d) any Protectrve letter ﬁled by the defendant the Court shall in partlcular consrder‘
-summoning parties to an oral heanng if a. relevant Piotective letter has been filed by the
‘ defendant ~ S . ,

- 3.Incases of extreme urgency the standmg Judge appomted in accordance w1th Rule 345.5 may .
" detide immediately on the Apphcatron for provrsronal measures and the procedure to be.
followed on the Apphcatlon :

© - 4. 1f the apphcant has applied for provrsronal measures w1thout hearmg the defendant and the
Court decides not to grant provisional measures without hearing the defendant the apphcant‘. .
‘may withdraw the Application and may request that the Court order that the Apphcatron and the
contents of the Apphcatlon remain conﬁdentral ' : . o

~RuIe 210 Oral hearmg

- 1. Where the Court decldes to summon the partles to an oral heanng, the date for the oral'.
hearmg shall be set .as soon as possrble after the date of recelpt of the Apphcatlon forf ;
~ provisional measures : : t

2. The Court may order the partles to provide further mformatron, documents ‘and othet

o evrdence before or during the oral hearing, including evidence to enable.the Court to make its

~decision in accordance with Rule 211. Part 2 of these Rules on Evrdence shall be apphcable
v only to the extent determmed by the Court . .

3. Rules 111 to 116 shall apply mutatzs mutandzs Where the apphcant is.absent from the oral}l;
hearmg wrthout a reasonable excuse, the Court shall reJect the. Apphcatlon for provrsronal"
measures. - s . L

- 4 The decision of the Court on: the Apphcatlon for provrsronal measures shall be grven in
. “writing as soon as possible after the closure of the oral hearing. If the Court deems appropriate,
‘its.decision may be given orally fo the partres at the end of the oral hearrng, prror to provrdmg its
decrslon in wrltrng T S o . . e
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Rule 21 1'— Order on the Application for provisional meastires |
1. The Court may in particular order the following provisional measures:
(a) injunctioris against a defendant; |

their entry into or movemient within the channels of commerce;

(b) the seizure or delivery.up of the goods.suspected of infringing a patent right 5o as to prévent

() f an applicant_demonstl‘aiés~ éifpumténées likely to endanger the recovery of damages, a
+ precautionary seizure of the movable and immovable property of the defendant, including the
blocking of his bank accourits and other assefs; S ‘

(d) an interim award of costs. °

2. In takmg it decision the Court -1i_1ay r'e;quiré fhe'applicant to prdviiié reéiSon_able evidence to
- satisfy the Court with a sufficient degree of certainty that the applicant is entitled to commence
proceedings pursuant to Article 47, that the patent in‘question is valid and that his right is being

 infringed, or that such iﬁﬁingement is imminent. -

3. In'taking its decision the Court shall in the exercise of its discretion weigh up the interests of -

the parties. and, in particular, take. into account the potential harm for either of the parties
-resulting from the granting or the refusal of the injunction. - :

4. The ‘Court shall have regard fq- any unreasonable delay in séeking prdyisional measures.

5. The Couit may‘ order the applicant to ,provfd‘e adequate security for appropriate ,comp-enséltion
for any injury likely to be caused to the defendant which the applicant may be liable to bear in

the event that the Court revokes the order for provisional measures. The Court shall do so where.

interim measures are ordered without the defendant having been heard uriless there are special
circumstances not to do so. The Court shiall decide whether it is appropriate to order the security

by deposit or bank guarantee. The order shali be effective only after the security has been given

to the defendant in accordance with the Court’s decision.

_ accordance with Article 73 of the Agreement and Rule 220.1. .
Relation with Agreement: Article 62(2) and (4) 7

6. The ‘order on provisional measures shall® indicate that an appeal may be brought in-

Rule 212 — Order on provisional measures without hearing the defendant

1. The Court may order provisional measures without the defendant héving been heard, .in -
particular where any delay is likely to cause irreparable harm to the applicant or where there is’

a demoristrable risk.of evidence being destroyed. Rule 197 shall apply mutatis mf_zg_taﬁdis. o

2. Where provisional measures are ordered without the defendant having been heard, Rule 210
shall apply mutatis mutandis to the oral hearing without the presence of the defendant. In such
cases, the defendant shall be given notice of the provisional measures without delay and at the
latest immediately at the time of execution of the measures. '

3. The defendant may request a review: Rule 197.3 and .4 shall-apply mutatis mutandis.
‘Relation with Agree}nént.' Ar‘tiéle'-6__0.(5) and (6)
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Rule 213 Revocatlon of provxslonal measures o ' .

1. The Court shall ensure that prov1s1onal measures are revoked or otherw1se cease 10 have

effect; upon request of the defendant, without prejudlce to the damages which, may be claimed,

if, within a time period not exceedmg 31 calendar days or 20 working days, whichever is the

. longer, from the date specified in the Court’s-order, the apphcant does not start proceedingson
. the merits of the case before the Court. When speclfymg the date, the Count shall take due .
~ account, where: apphcable of the date. on wh1ch the: Report referred to in Rule: 196, shall be
" presented. . .

¥

2. Where prov1s1onal measures are revoked, or where they lapse due to any act or omission by |
the applicant, or where it is subsequently found that there has been no infringement or threat of

- infringement of the patent, the Court may order the apphcant upon request of the defendant, to

provide the defenidant with appropnate compensatlon for any injury caused by ‘those measures
[Rule 354.2). : , .

‘Relatzon wzth Agreement Artzcle 60(9)



PART 4 - PROCEDURES BEFORE THE COURT OF APPEAL

Rule 220 - Appealable decisions - N

1. An appeal ﬁy a party adversely affected may be brought against:

(a) final decisions of the Court of First Instance;

‘(b)v'decgisi(;ns termmatmg ‘})roceedix’ig‘sras ;"e;gards one of the pz_irties;

() ordefs referred to in Articles 49(5); 59, 60, 61, 62 or. 67 of the Agréemé:it. .

2. Orders other than thoée referred to in para;gfaph_,l'and Rule 97.5, may be either the subject of

an appeal together with thie appeal against the decision or may be appealed with the leave of the e

Court of First Instance within 15 days of service of the Court’s decision to that effect.

3. In the event of a.refusal of the Court of First Instance to grant leave within 15 days of the
_order of one of its panels a request for a discretionary review.to the Court of Appeal may be

made within 15. calendar days from the end of that period. Rule 333.3 shall apply mutatis

mutandis. The request shall set out the matters referfed to inRule 221.2. - '

4. The Registraf ‘shall ‘assign the request for a discn:eﬁonéry 'i'eviéw to the standing judgé
(Rule.345.5 and .8): The standing judge may deny the request without giving reasons. If the
standing judge allows the réquest after having heard the other party, he shall order what further

steps, if any, the parties shall take and within what time limits and the President of the Court of
Appeal shall assign the review to a panel of the Court of Appeal for a decision. The Court of

Appeal may consult the presiding judge or the judge-rapporteur of the panel of the Court of
First Instance which has refused the leave order. L '

5.The Court of -Appéal may hear appeals against separate decisions- on the merits in

infringement proceedings and in validity proceedings together.
Relation with Agreement: Article 73 ’
Rule 221 — Application lfor leave to appeal against cost 'dec'.isionsk

1. A party adversely affected by a decisiof;'féfeﬁe‘d to in Rule 157 may lodge an Application for

leave to appeal to the Court of Appeal within 15 days of .seryipe of the decision of the Court “

refusing leaveto-appeal

2. The Application for leave to appeal shall set out:
(a) the reasons why the appeal should be heard;
(b) where necessary, the facts, evidence and arguments relied on.

-3.The AppliCatiqﬁ for ] _
.8) who'shall decide on granting leave to appeal.

4. f leave to ‘_appi:al a _cost~decision is granted the standing judge shall decide the appeal.

Rule 222 — Subject-matter of the proceedings before the Court of Appeal ‘

‘1. Requests, faéts, evidence and arguments submitted by the parties under Rules 221, 225, 226,
236 and'. 238 shall, subject to, paragraph 2, constitute the subject-matter of the proceedings
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- Relatzon with Agreement Artzcle 74

before the Court of Appeal The Court of Appeal shall consult the ﬁle of the proceedmgs before.
the Court of First Instance ‘ ,

2. Requests, facts and ev1dence whrch have not been submJtted by a party during proceedmgs

‘before the Court of First Instance may be drsregarded by the Court of Appeal When exercising
'dlscretlon, the Court shall in partlcular take into account:

(@) whether a party seekmg to lodge new submlsswns is able to justify that the new submrssmns_.
‘could not reasonably- have been made durmg proceedmgs before the Court of First Instance,

(b) thie relevance of the new submlssmns for the dec1s1on on the appeal

(c) the posmon of the other party regarding the lodgmg of the new subm1ss1ons
Relation wrth Agreement Amcle 73(4) -
Rule 223 — Appllcatlon for suspenswe effect . |

1.A party may 1odge an Apphcatlon for suspenswe effect m accordance thh Article 74 of the
Agreement. - . .

2. The Appllcatlon for suspens1ve effect shall set- out

| "(a) the reasons why the lodgmg of the appeal shall have suspensrve effect

®) the facts ev1dence and arguments rehed on.

‘ 3 The Court of Appeal shall decrde the Apphcatron w1thout delay

. 4 In cases of extreme urgency the apphcant may apply at any time without formahty for. an

order for'suspensive effect to the: standmg judge [Rule 345.5 and .8]. The standing judge shall
have all the powers of the Court of Appeal and shall decide the procedure to be followed on the.

: apphcatlon which may include a subsequent wntten Apphcauon

| 5. There shall be no suspens1ve effect for an appeal of an order pursuant to Rule 220. 2
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 CHAPTER 1 - WRITTEN PROCEDURE

SECTION 1 - STATEMENT OF APPEAL, STATEMENT OF GROUNDS.OF APPEAL B

Rulé 224.— Time perlods for’ lodgmg the Statement of appeal and the Statement of
grounds of appeal '

1.A Statement of appeal shall be lodged by the appellant: _
’ (@) within two months of service of a decision referred to ‘in Rule 220.1¢a) and (b); or

(b) within 15 days of service of an order referred to in Rule 220. 1(c)ora declsron referred to in
Rule 220.2 or 221.3.

2. The Statement of grounds of appeal shall be lodged by the appellant

(a) within four months of service of a decision referred to in Rule 220. l(a) and (b), or

I {»)] wrthm 15 days of service of a—deei-sieﬂ—fefeﬁed—te—m—lkule—lé-’i—er—an order referred to in

Rule 220.1(c) or.a decrslon referred to i in Rule 220 2 or 221 3.

Relatzon wzth  Agreement: Artzcle 73(] ) and (2)

Rule 225 - Contents of the Sta_tement of appeal

The Statement of appeal shall contain: | _‘

(a) the narnes of the ‘appellan't and of the appellant’s representative;

(b) the names of the respondent and of the respondent’s representatlve,

- (c) postal and electronic addresses for service on the appellant and on the respondent as well as
"-the names of the persons authonsed to accept servrce,

(d) the date of the decision or order appealed against and the actron number attnbuted to the file

in proceedings before the Court of First Instance; and .

(e) the order or remedy sought by the appeliant mcludmg any order for expedition of the appeal
pursuant to Rule 9. 3(b) and the reasons justifying such order for expedition.

Rule 226 - Contents of the Statement of grounds of appeal

The' Statement of grounds of appeal shall contain:

(a) an mdrcatlon of which parts of the decision or order are contested
(b the reasons for setting. aside the contested decision or order; and

(c) an mdwatlon of the facts and ev1dence on which the appeal is based in accordance w1th
Rule 222.1 and 2

Rule 227 - Language of the Statement of appeal and of the Statement of grounds of
- appeal '

P

1. The ‘Statement of appeal and the Statement of grounds of appeal'shaﬂ be: drawn up:
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~+(a) W1thout prejuchce to Artlcle 50(3) of the Agreement in the language of the. proceedmgs

efore thc Court of First Instance; or

('b) where the: partles have agreed in accordance w1th Artrcle 50(2) of the Agreement -in the
language in which the patent was granted; Where the parties have agreed in accordance with

- Article 50(2) of the Agreement, evidence of the respondent’s agreement shall be lodged by the
" appellant together w1th the Statement of appeal

- Relatzons-th with Agreement Artzc[e 50

Rule 228 Fee for the appeal

The appellant shall pay. the fixed fee and, where apphcable, the value based fee for the -appeal,
in accordance with Part 6. Rule 15.2 shall apply mutatzs mutandzs r

Rule 229 - Exammatron as to. formal requn'ements of the Statement of appeal

L The Registry shall as soon, as. practrcable after. the lodgmg ‘of the Statement of appeal,

examine whether thie requirements of Rules 224 1,225, 227 and 228 have been complied with. .

L2 If the appellant has not comphed with the requirements referred to in Rules’ 225 227 or 228
o the Regrstry shall mvrte the appellant to: - o

_(a) correct the deﬁcxenmes w1thm 14 days of servrce of such notlﬁcatlon, and
’?(b) where apphcable, pay the fee for the appeal wrthm sald 14 days " _ ' _
g 3. The Registry shall at the. same time’ mform the appellant that if the appellant falls to correct’: L

the deficiencies or to. pay the fee Wlthln the tlme stated, a decision by default may be grven in

" accordance with Rule 357. ... ; ‘
" 4. If the appellant has not met the requlrements of Rules 225 227 and 228 and fails to correct"

the deficiencies or pay the fee the Registry shall inform the President of the Court of Appeal.

- who shall reject the appeal as madrmssrble by a decrsron by default. He may grve the appellant .
-an opportunrty to be heard beforehand

5. If the appellant Has not met the requuements of Rule 224:1; the Reglstry shall mform the/
Presrdent of the Court of Appeal who-shall reject the appeal as madmlsmble He may glve the‘\

, appellant an opportumty to be heard beforehand
.~ Rule 230 Recordmg in the reglster (Court of Appeal)

oL If the Statement of appeal comphes w1th the requrrements referred to in Rule 229 1, the
Registry’ shall: - o » .

(a) record the date of recerpt to the Statement of appeal and an actlon number to the appeal ﬁle, "

(b) record the appeal ﬁle in the reglster

-(c) mform the appellant of the actlon number and the date of recerpt and
(d) serve the Statement of appeal on all parties to the proceedmgs at ﬁrst mstance .

2. The actron shall be ass1gned toa panel. accordmg to Rule 345.3_,and 8.
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3. The panel shall as,soon as practicable decide _Whgt'hei' to grant ‘any order for expedition -

pursuant to Rule 225(e) having given the parties an opportunity to be heard.
Rule 231 - Designation of the judge-rapporteur . Z

The presiding judge of the panel to which the action has ‘been aésigned- shall designate one
legally qualified judge of the panel as judge-rapporteur. The presiding judge may designate

“himself as the judge-rapporteur. The Registry shall as soon as prabticablé.l_lotify' the appellant

and respondent of the i‘d'entity of the judge—'rapporteur., o
. Rule232— Translation of file ; B
1. If the language of the prdcéedi_ngs before the C(')l.lrt~0f Appeal is not the language of the

proceedings before the Court of First Instance, the judge-rapporteur may order the appellant to -

lodge, within a tir‘ne.jj;erjqd-to'be specified, translations into the language of the prpqeedings,
before the Court of Appeal of: - L -

- (a) written pleadings ‘and other _ddcumentsk'lbdgéd by the parties before the Court of First

Instance, as specified by the judge-rapporteur;

(b) decisions or orders of the Court of First Iistance, |

The jud’ge-rappéftcﬁr shall at the saqie time inform the appeuéﬁt that if the appellant fails fo
lodge the translations within the time period specified, a decision by default may be given in
accordance with Rule 357." .. . S ‘

2. If the appellant fails- to lbd-ge the translatidns under. paragraph 1 within the time period
specified, the judge-rapportéur shall reject the appeal by 4'decision by default in accfordance' :

with Rule 357. He may give the appellant an opportunity to be heard beforeéhand. -

3. The appellant may request that documented costs of translafions be taken into account w]me’nﬂ

e Court fixes the amount of costs in accordance with Part 1, Chapter 5.
Relation with Agreement: Article 50(2) and (3) |
Rule 233 —“Preﬁmmary'exémiﬁaﬁon bf thehthteniénf of grdundé of appeal

1. The judge-rapporteur shall examine whether the Statement of grounds of appeal satisfies the

requirements of Rule 226. ‘

2. Ifthe Sfatempnf of grounds Qf’appéal dp'és not ébmply with the reqiﬁremen_ts of Rule 226, the
. judge-rapporteur shall give the appellant leave to amend the Statement of grounds of appeal

'within such petiod as he may decide. If the appellant fails to amend the Statement within such -

period the’ judge-rapporteur may reject the appeal as inadmissible. He shall give the appellant
an opportunity to be heard beforehand. - : B L

.3. Grounds of appeal which are not raised within the period \s_peéiﬁed for the Statement bf
grounds of appeal in Rule 224.2 shall not be admissible. e

Rule 234 - Challenge to the decision to reject an appeal as inadmissible .

1. The appellant may challenge a ‘decision fo reject the éppeal- as . inadmissible under
Rules 224.1 or 233.2 within one month of service .of the decision, without providing new
grounds of appeal. V ' '
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) '2 The action shall be ass1gned toa panel accordmg to Rule 345 3 and 8.

. “ ,

| 3.Ifa dec1swn to reject an appeal as 1nadm1ss1ble is set. asxde, the appeal shall take its.normal .
- course. : ; : . , . '

SECTION 2~ STATEMENT OF RESPONSE

Rule 235 Statement of response

-

L. Wlthm three months of serv1ce of the. Statement of grounds of appeal _pursuant’ to

_Rule 224.2(a), any other’ party to. proeeedmgs before the Court of First Instance (heremafter v
'"respondent") may lodge a Statement of résponse, whxch shall be served on the appellant. :

2. Within 15 days of service of grounds of appeal pursuant to. Rule 224 2(b), any.other party to
proceedings before the Court of First Instance (hereinafter. "respondent") may lodge. a

~ Statement of response, whlch shall be served on the appellant

3. If tli¢. respondent. faﬂs to. lodge a Statement of response, the: Court of Appeal may glve a

reasoned decision.

’Rule 236 Contents of the Statement of -re'sponse -

1 The Statement of response shall contam

(a) the names of the respondent and the respondent’s representatlve,

]

‘ (b) postal and electronic addresses for service: on the respondent and the names and addresses of -

the persons authorised to accept serv1ce, .

" (e) the actlon number of the appeal ﬁle and -
(@)a response to the grounds of appeal E

2 The respondent may support the demsron of the Court of F1rst Instance on grounds other than
those glven in the demsron . ‘ S

Rule 237 Statement of cross—appeal

A . A party who has riot lodged a Statement of appeal wrthm the penod referred to in Rule 224, 1
may still bring an, appeal by way of cross-appeal wrthm the penod referred to in Rule 23 5ifone
of the other’ partles has lodged a Statement of appeal . '

2.A Statement of cross-appeal shall be mcluded in the Statement ‘of response. It shall comply a
with the requlrements of Rules 225 and 226. Rules 229, 233 and 234 shall apply mutatzs‘ N

mutandis to the Statement of cross-appeal

3 A Statement of cross-appeal shall not be adm1551b1e 1n any other way or at any other tlme (

4.A cross—appeal shall be treated as an appeal as far as, the fee for the appeal is concerned i

Rule 228 shall apply mutatzs mutandzs

- 5. If the Statement of appeal 1s w1thdrawn, any Statement of cross-appeal shall be deemed to be ,
’_ w1thdrawn : L . , .

-
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SECTION 3 -REPLY TO A ,STATEMENT 'OF CROSS-APPEAL
- Rutle 238 - Reply to a Statement of cross-hppe;ll. and firther schedule

I. The appellant may, within two months of service of any Statenient of cross-appeal under

‘Rules 237, 235.1, lodge a Reply to the Statement of cross-appeal which shall contain a response

to the grounds of appeal raised in the Statement of cross-appeal. ’

2.The appellant may, within 15 days of service of the Statement of cross-appeal under

Rules 237 and 235.2, lodge a Reply to the Statement of cross-appeal which shall contain a .

response to the grounds of appeal raised in the Sﬁfghi@pt of cross—‘appe'al.
3. Rule 28 shall apply mutitis mutandis, | |
 SECTION 4- REFERRAL TO THE FULL COURT

. Rule 238A — DeciSiéq t;) refer -

1. Tl;e-'f)ahei to which the action has been assigned may refer it to the full Court of Appeal if the

panel -considers, on a. proposal from the presiding judge, the case to be of exceptional
importance and, in particular, where the decision in the action may affect:the consistency and
unity of the case law of the Court. = - o -

2. The presiding judge of the panel shall request that the President of the Court of Appeal and'

the two judges of the Court of Appeal who are members of the Presidium to-appoint the judges
of the Court of Appeal to the full Court. The appointees shall be the President of the Court of
Appeal and not less than ten (Iegally and technically qualified) judges of the Coiirt of Appeal to

Tepresent the initial two panels of the Court 6f Appeal. In the event that the Court of Appeal

shall have more thah two panels the appointees to the full Court shall increase by five judges,
(legally and technically qualified), for each additional panel. - . '
. 3. Decisions of _thé full Court shall be by no less than a three-quarters majoﬁty of the judges of
the full Court, o o ' SR
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CHAPTER 2 INTERIM PROCEDURE B
* Rule 239 - Role of the Judge-rapporteur :
1; Upon the explry of the penods specxﬁed in Rules 224 to 238 the Judge-rapporteur shall.make

~oall necessary. preparatlons for the oral hearing. S’ubject always to the prov1s1ons of Rule 222, the

‘o -in Rules 101 to- 110 mutatzs mutandzs

. Judge-rapporteur shall, to the extent appropnate have the: powers and exermse the dutles setout -

2. As.Soon as the Judge-rapportcur cons1ders that the appeal is ready for oral hearing he shall -
‘summon the parties to the.oral hearing. Except for appeals against the orders referred to-in
Rule 220,1(c) and 220.2, and subject to any order for expedition pursuant to Rule 230.3, at Teast
two months’ notice shall be given unless the parties agree to a shoiter time penod Thée interim -
.procedure shall be deemed closed and oral procedure shall start immediately on the giving of
stich summons. The presiding judge shall, in consultation with the. Judge—rapporteur take over
the management of the actlon . _



CHAPTER 3 -~ ORAL PROCEDURE
Rule 240 — Conduct of the orﬂ hearing

Subject to Rule 241 the oral hearmg shall be held before thé panel and shall be d1rected by the -
presiding judge. Subject aIways to Rule 222, Rules 111, 112,115, 116 and 117 shall apply
“muiatis mutandis. . _

Rule 241 — Conduct of the oral hearing for an app'e'al* of a cost 'decision

_ The oral hearing for an appeal of a cost decision pursuant to Rule 157 shall be heard by the:
. standmg judge [Rule 345.5 and .8] who shall have al the powers of the Court of Appeal
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o .CHXPTER 4- DECISIONS AND EFFECT OF DECISIONS
‘Rule 242 Declsmn of the Court of Appeal |

1. The Court of Appeal shall elthet reject the. appeal or set the dec1s1on or order aside totally or
in part substituting its own decision or order, Jincluding an order for costs both in respect of the
proceedmgs at first, mstance and on appeal

'2 The Court of Appeal m.ay 4
| (a) exercise any power w1th1n the competence of the Court of Flrst Instance;

(b)in exceptlonal cn'cumstances refer the action back to the Court of First Instance for decision
or for retrial [Rule 243]. It shall not normally be an exceptlonal clrcumstance Justxﬁmg a
referral back that the Coiirt of First Instarice failed to dec1de an issue which it 1s tiecessary for
the Court of Appeal to decide on appeal h _ .

. Relatzon wzth Agreement Artzcle 75

Rule 243~ Referral back

1. The' decxsmn refemng an actlon back to the Court of Flrst Instance shall spec1fy Whether the
‘same panél whose earlier decmon or-order is revoked shall deal further with the action or
'whether another panel shall be appomted by. the pres1d1ng judge of the division concerned

2. ‘Whére ain action is  referred back to the Court of First Instance, the Court shall be bound by '
the demsmn of the Court of Appeal and its ratio decidendi. :

‘.Relatwn w1th Agreement Article 75
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" ‘CHAPTER 5~ PROCEDURE FOR APPLICATION FOR REHEARING
Rule 245 - — Lodging of an Apphcatlon for rehearmg 1
1. An Application for rehearing may be lodged by any party adversely affected by a ﬁnal

decision (hereinafter "the final decrsmn") of the Couirt of First Instance for which the time for

.- lodging an appeal has exprred or of the Court of Appeal (heremaﬁer "the petltloner")

2. The Application for rehearmg shall bé lodged at the Court of Appeal within the following,

periods:

(a) where the Apphcatlon for rehearing is based on the ground of a fandamental procedural .
defect, within two months of the discovery of the fundamental defect or of service of the final

' declslon wh1chever is the later

(b) where the Apphcatlon for rehearmg is based on an. act Whlch has been held, by a final court

decision, to constitute a criminal offence, within two moriths of the date on which the criminal

offence has been so-held or service of the final decision, whichever is the later;

_(c) but in'any event no later than ten years of service of,_the final decision.
Rel(rtion with Agreernént' Article 81 |

" Rule 246 = Contents of the Apphcatmn for rehearing

1. The Apphcatron for rehearmg shall contain:

() the names of the petitioner and of the petrtroner § representatrve

(b) postal and electronic addresses for service on the petrtloner and the. names and addresses of
the persons authonsed to accept service; and :

(c)an mdlcatloh of the dec1s1on to be reviewed.

2; The Application for rehearing shall indicate the reasons for setting aside the final décision, as
well as the facts and- evxdence on which the Apphcatron is based. '

Rule 247 Fundamental procedural defects

A fundamental procedural defect under Article 81(1) of the Agreement may have occurred, 1 for
: example where: -

(a) a judge of the Court took pa.rt in the decision in breach of Article 17 of the Agreement or
g Article 7 of the Statute;- : .

b)a person not appointed as a judge of the Court sat on the panel which took the final decision;

(c) a fundamental v101at10n -of Artlcle 76 of the Agreement occurred in the proceedmgs which

have led to the final dec1s1on

(d) the decision was made-W1thout deé:iding ona request relévant"to that decisi-on; or

(e)a breach ' of Article 6 of the. Conventron for . the Protection of Human Rights and

Fundamental Freedoms has. occurred
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Rule 248 Obllgatlon to rarse ob]ectlons

1. An Apphcatlon for rehearmg based on the ground ofa fundamental procedural defect is only

. admissible where an “objection in’ respect of the procedural defect was' raised during the

' proceedmgs before the Court of First Instance or the Court of Appeal and dismissed by.the
- Court, except where such objection could‘not. have been raised dunng the proceedlngs before
the Court of Flrst Instance or the Court of Appeal . A

o2 An apphcatron for rehearrng based upon the ground of a ﬁmdamental procedural defect is not

y _adnussrble where the party could have brought an appeal in respect of the defect but farled to do
$0. .

. Rule 249 - Definition of criminal 'offence

A cnn:unal offence shall only be considered to have occurred if 1t is' t‘mally held to be such -an
‘offence by a competent court or authorrty A convrctlon 1s not necessary :

Rule 250 ~ Fee for the’ rehearmg

The petltroner shall pay the foe for the rehearmg, in accordance w1th Part 6 Rule 15. 2 shall’
. apply mutatis mutandis. The Court may waive payment of the fee in the cncumstances
: 'contemplated by Rule 245. 2(a) or (b) . : :

Rule 251 - Recordmg in the regrster
- Rule 230.1 shall apply mutatzs mutandzs
5 ‘Rule 252 Suspensrve effect

The lodging of an Apphcatron for rehearmg shall not have suspensrve eﬂ'ect unless the Court of |
: Appeal decrdes otherwrse T _

_Relatzon wzth Agreement Artzcle 81 (2) |
Rule 253 Exammatlon as to formial requlrements of the Apphcatron for rehearmg

1 The Reglstry shall, as soon as practrcable after the lodgmg of the Apphcatlon for reheanng, -

LR examme whether the requrrements of Rules 245, 246-and 250 have been comphed with, -

2.If the petitioner has fiot comphed Wrth the requrrements referred to in paragraph 1, the
© Registry shall invite the petitioner to: o

L @ correct the deﬁcrencres wrthm 14 days ‘and
o (b) where apphcable, pay the fee for the reheanng Wlthm 14 days

If the petrtroner farls to correct the deﬁc1enc1es or pay the fee the case shall be assrgned to the "

" standing judge by the Registrar (Rule 345.5 ‘and 8) who may reject the Application for -

rehearing as madmrssrble He shall glve the petitioner an opportumty to be heard beforehand
Rule 254 Assrgnment of Apphcatlon for rehearmg to a panel | '

-1 Immedrately ‘after the Apphcatron for rehearmg has been recorded in the regrster, the
. Registry shall serve a copy of the Application for reheanng on all other parties and shall mform
. the Presrdent of the Court of Appeal thata Request for rehearmg has been lodged
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2. The action shall be- assigned to a. panel conmstmg of three -legally quahﬁed Judges The

President of the Court of Appeal may order that judges of the Couit who part101pated in taking
the decision to be reviewed shall not sit on the panel

Rule 255 - Exammatlon of the. Application for reheari"n'g.'
After heanng the partles fhie panel may make

| @a dec1s1on to reject the Appllcatlon for rehearmg as not allowable such a decision shall be
by a majonty vote of the judges on the panel;

(b) a decision to allow the Apphcatlon for reheanng, such a dec1sxon shall set aside or suspend

the decision under review, in whole or in part, and re-open the proceedmgs for a new hearing
and decisions. Where proceedings are re-opened the panel shall give dlrectlons for the future

' ‘ proceedmgs

_ Relation wzth Agreement Artzcle 81 (3)
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., PART 5~ GENERAL PROVISIONS . , .
CHAPTER 1 - GENERAL PROCFDURAL PROVISIONS
: Rule 260 Exammatlon by the. Regrstry of its own motlon

;l In any . proceedmgs before the- Coutt, the Reglstry shall; as_soon as practlcable in the
R proceedmgs, of its own motron, examme whether an opt-out has effect for the patent concerned.

-2 Where the Regrstry notes that two or more aonons concermng the same patent are 1mt1ated

before. several divisions (whether or not between the same partles), it shall as soon as
_-practrcable inform the d1v1srons concerned :

. Relatzon with Agreemem‘ Artzcle 83(3). and (4) - \ o
Relatzon with Statute: Articles 23 and 24 .
Rule 261 - Date of pleadmgs |

]

All pleadlngs and documents lodged wrth pleadmgs shall bear a time and a date wlnch shallbe
the time and date of receipt of pleadmgs at the Regtstry The time shall be the local time of the
‘ jRegxstry The Registrar | shall be respons1ble for time and date markmg SR

LRule 262 - Public access to the regrster

. Wlthout pre_]udlce to Artlcles 58 and” 60(1) of the Agreement and subject to Rules 190.1,

- 194.5,196.1, 197.4, 199.1, 207.7, 209.4, 315.2 and 365.2, wnttenpleadmgs, written evidence, |

~ -decisions and orders lodged at ‘or made by the Court and recorded by the Registry shall’ be.
avarlable to the public, unless a party has requested that certain mformatlon be kept confidential

*and provided ‘specific.reasons for such. confidentiality. The Registrar shall ensure - that .

information subject of such a request shall not be made available pendmg an Apphcatron .
pursuant to paragraph 2 or an appeal pursuant to Rule 220.2. Where a party requests that parts :
of written pleadings or ‘written evidence shall be kept conﬁdentlal he shall also prov1de coples o
of the sard dOCuments w1th the relevant parts redacted when making the request. - :

2.’A member of the public may lodge an Apphcatlon with the Court for an order that any o
- information excluded from pubhc access pursudnt to paragraph 1 may be made available to the -

g apphcant S \ Lo
3. The Apphcatron shall contam _
(a) deta1ls of the mformatlon alleged to be: conﬁdentlal so far as posmble,

“(b) the grounds upon whlch the apphcant beheves the reasons for conﬁdentlahty should not be o
accepted; and - . L _ '

(c) the purpose for thCh the mformanon is needed |
,- 4 'I'he Court shall mv1te wntten comments ﬁ'om the partles pnor to makmg any order

. 5. The Court shall allow the Application unless legltlmate reasons given by the party concemedl
"~ for the conﬁdentrahty of the mformanon outwergh the mterest of the appheant to access such’~ »
mformatlon . o L



6. The Reglstrar shall as soon as, practlcable take all such steps with regard to access to the

reglster as may be necessary to glve effect to an-order of the Court under this Rule.
‘Relation with Agréement: Articles 1 Q, 45, 58 and 60(1) .

'Relation with Statute: Artiélé 24 (2) ,

- Rule 263 - Leave to change clalm or amend case |

LA party may at any stage of the proceedmgs apply to the Court for leave to change its clalm
or ‘to amend its case, including adding a counterclaim. Any such application shall explain why
such change or amendment was not included in the ongmal pleadmg

2. Subject to paragraph 3, leave shall not be granted if, all clrcumstances considered, the party
seekmg the amenidment cannot satisfy the Court that: :

(a) the amendment in questlon could not have béen made with reasonable d111gence -at an earher
stage, and ( .

~ (b) the amendmeht will hot unreasonably hin'de'r'the other party in the coﬁduct of its action.
3: Leave to limit a claim i in an action uncondmonally shall always be granted
4, The Coutt may re-consrder fees already paid in the hght of an amendment.

Rule 264 — An opportumty to be heard -

Where these Rules prov1de that a party shall or may be given an opportumty to be heard before

the Court makes an order or takes soine action, the Court shall or'may (as the case may be)
request the parties to prov1de written Submissions within a specified period and/or shall or may

invite the parties to an oral hearing on'a fixed date by the Court. The Court may also order that -

. a hearing takes place by telephone or v1deo conference Rules 105 and 106 shall apply mutatis
mutandis. , ~

Rule 265 — Withdrawal

‘1. As long asthere is no ﬁnal decision in an act10n, a claimant may apply t6 w1thdraw his
action. The Court shall decide the application after heéaring the other party. The application to
withdraw shall not be perm1tted if the other party has a. legltlmate mterest in the action being
.- decrded by the Coutt. - \

S 2.If w1thdrawa1 is‘permitted, the Court shall
 (a) givea decrslon decla.nng: the proceedmgs closed;

~ (b) order the decision to be ehteredon'the r‘egister' and
(c).issue a cost decmon in accordance w1th Part 1 Chapter 5.

The w1thdrawa1 of an actlon by the clalmant shall have no effect on any connterclaim in the

action. The Court may however refer any counterclarm for revocation to the Central Division.

Rule 266 - Prehmmary references to the Court of J ustlce of the European Union

1. At any stage of the proceedings where a questlon is raised before the Court and the Court -

considers that a decision on the questlon by the Court of Justice of the European Union
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(“CJEU”) is necessary before the CouIt can gtve Judgmcnt the Court of First Instance max and
~ the Court of Appeal shall request the CJEU to give a ruling thereon

2, The Court shall in requestmg aruling follow the procedure set out in the Rules of the CJEU.
3. If the Court requests the CJEU to apply its expedrted procedure the request shall in addition .

¢ . set out

' (a) the matters of fact and law which estabhsh 1ts urgeucy, and
(b) the reasons Why an expedxted ruhng is appropnate |

+ 4, The: Reglstrar shall as soon as practicable forward the request and any request to apply thej '
. expedited procedure to the Registrar of the CIEU. - . f

5. The Court may stay the proceedmgs Where it does not stay proceedmgs, it shall not glve
Judgement until the CJEU has glven a rulmg on the questront L :

. Rule 267 - Actlons pursuant to Artxcle 22 of the Agreement

'Where an action for damages has been brought against a Contractmg Member State pursuant to

Article 22 of the Agreement, the President of the Court of Appeal shall, as soon as practicable

followmg a request from the competent authority in the Contracting Member State, provide the

L ‘compétent authority with copies of all pleadings, evidence, decisions and orders avarlable to the

Court in its proceedings that are relévant to the actlon for damages The Pres1dent of the Court »
of Appeal shall have an opportumty to comment. : :
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CHAPTER 2 - SERVICE
SECTION 1- SERVICE WITHIN THE CONTRACTING MEMBER STATES

Rule 270 = Scope of this Section

1. For service of the Statement of claim the rules set out in this Sectlon and the Regulatlon (EC)
‘No 1393/2007 shall apply.

2. For the purpose of Rules 270 to- 275 the term Statement of clalm shall, where appropnate :
" mean all originating pleadmgs in aetlons referred to.m Article 32(1) of the Agreemient.

| Rule 271 - Semce of the Statement of clalm '

1. For service w1th1n the Contractmg Member States, the Reglstry may serve the Statement of
claim on the- defendant at an electronic address which the defendant has provided for the
purpose of service in the procéedings provided that the semce 1s effected using appropnately
" high technical standards guaranteemg .

(a) the 1dent1-ty of the sender; = 2
(b) the safe transmlsston and | ' ’ ) '
(c). the possibility for the addressee to take notice of the documents.

A list of secure identification and transmlssmn standards is contamed in Annex I of the Rules of
Procedure. :

2, The Regxstry may, under the conditions of paragraph I(a) to (c), serve the Statement of claim
where:- )

(a).the defendant has prowded the eIecttdmc address of a representatwe pursnant to Rule 8.1 as
an address at wh1ch the defendant may be served with the Statement of c1a1m or

(b) a representative pursuant to Rule 8.1 acting for the defendant has notlﬁed the Reglsu'y or the
claimant that he accepts service of the Statement of qlalm on behalf of the defendant at an

electronic address, , N | , ‘
at the electroric address of that representatlve - b
3. For the purpose of serving a Statement for revocation [Rule 44] or of serving a Statement for
declaration of non-infringement [Rule 63], reference to representatlve under paragraph 2(a)-or -
(b) shall additionally-include professional representatives and legal practitioners as defined in
Article 134 EPC who ar¢ recorded as the appomted representative for the patent, the subject of
the proceedings, i in the Register for unitary patent protection [Regulatlon (EU) No 1257/2012,
Atticle 2(e)} orin the national patent register [Rule 8.5(a)].

4. Where serv1ce by.: means of electromc commumcatlon cannot be effected the Reglstry shall

| _ serve the Statement of claim on the defendant by:

(a) any other method foreseen in the Regulation (EC) No 1393/2007 in part:tcular by reglstered
letter accordmg to Article 14 of that regulation w1th advice of dehvery, .

| (b) fax provided that the requlrements of paragraph l(a) to (c) are observed or
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- ofa Contractmg Member State

o (c) where service in accordance W1th paragraphs 4(a) and 4(b) could not be effected any method

permrtted by the law of the Member State of the European Union where service is to be effected o

or authorised by the Court under Rule 27s. s o
5 Service under paragraph 4(a) shall be effected at the followmg place |

(a) where the-defendant is a company or other legal person, at its statutory seat, central
“administration of principal place of business within the Contractmg Member States or at-any.
- place within the Contractlng Member. States where the company or other legal person has a

permanent or temporary place of business; -

(b) where the defendant is 'an individual: at_his usual or last known res1dence w1th1n the
Contracting Member States, or

- © for the purpose of servmg a Statement for revocatlon [Rule 44] or of serving a Statement for

a declaration of non—mﬁmgement [Rule 63], at the place of business of a profess1onal
representative or legal practitioner as-deéfined in Article 134 EPC ‘whe i3 recorded as the
-appointed representative for the patent; the subject of the: proceédings; in' the Register for-
_unitary patent protection [Regulatlon (EU) No 1257/2012 ‘Article 2(e)] or of thie patent office

6. Sub_,ect to Rule 272.2 and .3, a ‘Statement of cla1m served in accordance w1th paragraphs 1 to
5is deemed to be served on the defendant - :

- (a) where service: takes place by nieans. of electromc commumcatlon or by fax, on the day when-
the relevant electronic message was -sent or the transmlssron of the fax was completed
(GMT+1), or :

~

) where service takes place by reglstered letter w1th adv1ce of dehvery such letter shall be

deemed to be servéd on the addressee on the tenth day following posting unless it has failedto -

reach the addressee, has in fact reached him o a later date or the advice of delivery has not been
f retumed Such service shall, except where paragraph 7 apphes, be deemed effectrve even 1f :

- acceptance of the letfer has been refused

T Where the defendant is entltled to refuse service. accordmg to Artlcle 8 of the Regulatron‘
- (EC) No 1393/2007 and where he has notified the refusal to the Registry within one wéek of the - -
. attempted service together with an ‘indication of the language(s) he, understands the Registry :
- shall inform the claimant. The claimant shall provide to the Registry translations of at least the
* Statément of ¢laim and the information required in Rule 13. 1(a).to (p) in a language provided.’

* for.by Article 8(1)(a) ot (b) of the Regulatron (EC) No 1393/2007. For the determination of the

date of service Articles 8(3) and 9 of the Regulation (EC) No 1393/2007 shall apply ‘When
: servmg the Statement of claim the defendant shall be informed of these rights. '

Rule 272~ Notlce of servrce and. non-semce of the Statement ofclaim -

.1. The Registry shall mform the clarmant of the date on wh1ch the Statement of claim is deemed: .
served under Rule 271.6.

-2 Where the Reglstry has served the Statement of claim by regrstered letter w1th advrce of - -
~ delivery and the Statement of cla1m is returned to the Reglstry for any reason, the Reglstry shall :
‘ mform the clalmant . _
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" 3. Paragraph 2 shall apply mutatis mutqndis where the Registry has served the Statement of
claim by means of electronic commumeatlon or fax and the relevant electronic message or fax
appears not to have been received.” .

* SECTION 2 - SERVICE OUTSIDE THE CONTRACTING MEMBER STA-'I‘ES
Rule 273 - Scope of thls Section - | . ' . |
This Sectlon applles to servrce ofa Statement of claim outside the Contractmg Member States
Rule 274 —~Service outs:de the Contractmg Member States

1. Where a Statement of claim is to be served outs1de the Contractmg Member States, it may be
- 80 served by the Reglstry A .

“(a) by any method provrded by

(i) the Regulatron (EC) No 1393/2007 where it apphes respectmg the rights of the recrprent
granted by the Regulatlon

- {(ii) The Hague Conventron or any other apphcable conventron or agreement where it
applies; or - : :

(iii) to the extent that theré isno such convention or. agreement in force, either by service-
through diplomatic or consular channels from the Contractmg Member State in which the

. sub-registry of the relevant division is estabhshed

. (b) Where service in accordance with paragraph 1(a) could not. be effected by any method -

permitted by the law of the state where service is to be effected or as authonsed by the Court
under Rule 275. ‘ A

2. No Statement of claim may be served under this Rule 274 in 4 anner which i is contrary to
the law of the state where service is effected.

3. The Registry shall mform the claimant of the date on which the Statement of claim is deemed
served under paragraph 1.

4, The Registry shall inform the clalmant if for any reason service pursuant to paragraph 1
cannot be effected. ,

SECTION 3 ~ SE_RVICE BY AN ALTERNATIVE METHOD

Rule 275 — Service of the Statement of claim by an'alterhative meth()r_l or at an alternative
place’ ‘ ~ ' ‘
1. Where it appears to the Court on an apphcatlon by the clalmant that there isa good reason to

authorise service by a method or at a place not otherwise permittéd by this Chapter, the Court
- may by way of order permit service by an alternative method or at an alternative place:

2.'0On areasoped request by the clalmant the Court may order that steps already taken to bring
the Statement of claim to the- attentron of the defendant by an alternative method or at an
alternative place is'good service. - :

3. An order under this rule shall specify:

() the method or place of service;
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. (b) the date on whrch the Statement of clalm is deemed served and

(c) the penod for filing the Statement of defence

. 4. No order for alternatrve servrce under this Rule shall be made permrttmg service in a manner

that is contrary to. the law of the state where servrce isto.be effected

‘SECTION 4- SERVICE OF ORDERS DECISIONS AND WRITTEN PLEAD]N GS

Rule 276 — Semce of orders and declsmns R ST R S

1. Any order or decrsron of the Court shall be served on each of the pattres in accordance with
the provisions of Sections 1,2 of 3 of this Chapter 2, as the case may be.

2. Dectisions by default’ pursuant to Rule 355: resultmg from failure of the defendantto lodge a

Defence to revocation [Rule 50] or fallure to lodge a Defence t6 the Statement for a declaration *
of non-infringement [Rule 67] within the time limit set by these Rules or by the Court, may be
served on the defendant at the place of business of a professional’ representative’ or legal

 practitioner as defined i in Article 134 EPC whio is recorded as the appointed representatlve for
the subject European patent with unitary effect, the subject of the proceedmgs in the Register . .
for unitary patent protection [Regulatron (BU) No 1257/2012 Art1c1e 2(e)] or'in’ the national
_ patent register [Rule 8. S(a)]

o Rule 277 Declsmns by default under Part 5 Chapter 11 _ A
’ ;»No decision by default shall be entered under Part 5, Chapter 11 unless the Court is satlsﬁed. ‘. :

that either; .

| (a) the Statement of clarm was served by a method prescnbed by the mternal law of the state “, '

addressed for the service of documents in domestlc actlons upon persons who- are wnhm its

_ territory; or

’ .(b) the Statement of clatm was actually served on the defendant under th1s Chapter 2

Rule 278 Semce of wntten pleadmgs and other documents

1. As soon as- practrcable after wntten pleadmgs have been recetved ‘at the Reglstry, the

Registry shall serve the pleadmgs and any other document lodged with the pleadings on the

~ other party by means ‘of electronic commumcatton except if the pleading contains a request for -

an ex parte proceedmg

i ‘2 Where service by eans s of electromc commumcatlon cannot be eﬁ?ected the Reglstry shall« .. _‘
 serve the wntten pleadlngs on the party by:.

- (@) reglstered letter w1th advrce of dehvery,

() fax, or .

;(c) any method authortsed by the Court under Rule 275
3. Service under paragraph 2(a) shall be effected at the followmg place

. ¥ (a) where the party is a company or other legal person at 1ts statutory seat central
- administration, prmc1pal place of business or at any place within the Contractmg Member“

States where the company or other legal person has a place of busmess c
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(b) where the pdrty is an md1v1dua1 at h1s usual or last known residence within the Contracting
Member States.

4 Rule 271.6 and 272 shall apply mutatzs mutandis.

5. Where a patty is represented pursuant to Rule 8, the pleadmgs and other documents referred 1
to in paragraphl shall be served on that- representatlve Paragraphz shall ‘apply mutatis.

: mutandzs v

- Rule 279 ~ Change of electromc address for semce '

- Where the electronic address for service of a party changes that party must give: notlce in
~ writing -of the change as soon .as it has taken place to the Registry and every other party .

[Rule 6.3]. -
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.Relatzon z‘oAgreement Arttcle 48(6) . AR o

_ Rule 287 — Attorney-chent prnvrlege )

CHAPTER 3 RIGHTS AND OBLIGATIONS OF REPRESENTATIVES
| Rule 284 - Duty of representatlves not to mlsrepresent facts or cases co B

;A representative . of -a party shall not- mlsrepresent cases or facts before the Court elther

knowmgly or with good reasons to. know

‘Rule 285 Poyvers of attorney

A representatlve who claims to be representmg a party shall be- accepted as such prov1ded

however . the Court may- order a representatlve to produce ‘a’ written authority if his’
representatlve powers are challenged :

| 3 «Rule 286 Certlficate that a representative ls authorlsed to practlce before the Court

1LA representatlve pursuant to. Article 48(1) of the. Agreement shall lodge at the Reglstry a
certificate that he is a lawyer auithorised to prac’use before a court of a Member State of the
European Unioh. A lawyer within the meaning. of Article 48(1) of the Agreement is a'person
who is authorised to.pursue professronal activities under a title‘referred to in- Atticle 1 of

. Directive 98/5/EC ‘and by way of- exception a person with equwalent legal professmnal
o .quahﬁcatlons whio, owing to natiotial rules; is permitted to practice in patent mfrmgement and
: mvahdlty litigation but not under such title. In subsequent actlons the representatlve may refer

‘ 'to the certlﬁcate prev1ously lodged.. . ' - »

1. Where a client seeks advice from a lawyer or a patent attorney he has mstructed in'a
professmnal capac1ty, whether in connection with proceedings before the Court or otherwme,
then any confidential communication (whether written or oral) between them relating to the -
seeking or the. provision. of that advice is pnv1leged from disclosure, whilst it remains

confidential; in any proceedlngs before the Court or in arbnratlon or mediation proceedmgs
_ before the Centre‘ S S : ,

- 2 2 'This pnvﬂege applies also to commumcatrons between 1 chent and a lawyer or patent
. .attorney employed by the client and instructed. to act in a professional capamty, whether in

connectlon with proceedmgs before the: Court of otherwise. .

‘4. This privilege prevénts the lawyer or patent attomey and his client from bemg questloned ‘or
kexarmned about the contents or nature of their commumcatlons ' :

| 5. Th1s pnvrlege may be expressly walved by 1 the chent

107

- ‘2 A representatlve pursuant to Artlcle 48(2) of the Agreement shall lodge at the Reglstry the
European Patent Litigation Certificate as. defined by the Admnnstratlve -Committee or

-~ otherwise justify- that he has appropriate quahﬁcatlons to represent a party before the Court. In

.. f“-subsequent actions such representative may- refer to the certlﬁcate or other ev1dence of
appropnate qualification prevxously lodged '

cd

3 ThlS pnvrlege extends to the work product of- the lawyer or patent attorney (mcludmg
. commumcatlons between lawyers and/or patent attorneys employed in the same firm or entity

" or between lawyers and/or patent attorneys employed by the same chent) and to any record of a
.privileged commumcanon .
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6. For the purpose 'of Rules 287 and 288:

(@ the express1on “lawyer shall mean a person as defined in Rule 286.1 and any other person
who is qualified to practlse as a lawyer and to give legal advice under the law. of the state where
he : practises and who is professronally instructed to grve such adv1ce - :

. (b) the expressron “patent attome > shall include a person who is recognised as ehglble to give
- advice under the law of the state ‘where he practises in relation to the protectrOn of any invention

or o the prosecutron or litigation of any patent or patent apphcatron and is professronally
consulted to give such advice. ;

7. The express1on “patent- attomey” shall also'include a professronal representatrve before the
European Patent Office pursuant to Article 134 (1) EPC ~ ~ :

Relation to Agreement: Artzcle 48(4)
' 'Rule 2-88 - thlgatlon prlvrlege

' Where a client, or a lawyer or patent attorney as specified in Rule 287.1, .2, .6. and .7 instructed

by a client in a professional capacity, communicatés confidentially with a th1rd party for the
purposes of obtaining information or evidence of any nature for the purpose of or for use in any
proceedmgs, mcludmg proceedings before the European Patent Office, such commumcatrons

shall be privileged from disclosure in the same way and to the same extent as provided for in -

Rule 287.
Relatzon to Agreement: Artzcle 48(5)
Rule 289 Prm!eges, 1mmumt1es and. faclhtles

l Representatrves -appearing before the Court or before .any _]ud1c1al authority to which it has
addressed letters rogatory [Rule 202] shall enjoy mmumty in respect of words spoken or
writtern by them concerning the action or the partles

2. Representatives shall enjoy the followmg further pnvrleges and facilitieS'

(a) papers and documents relatmg to the proceedmgs shall be exempt from both search and
serzure, ,

(b) any allegedly mﬁ‘mgmg product or device relating to the proceedmgs shall be exempt from
both search and seizure when brought to’ the Court for the: purposes of the proceedings.

In the event of a drspute customs ofﬁcrals or police may seal those papers, documents or
allegedly mﬁ‘mgmg products or devices. They shall then be immediately forwarded to the Court
for inspection in the presence of the Registrar and of the person concerned. -

3. Representatlves shall be entltled to travel in the course of duty \mthout hindrance.

:4 The. pnvxleges, immunities and facilities specrfied in paragraphs 1 to 3 are" granted
. exclusively in the mterests of the proper conduct of proceedings.

5. The Court may waive the nnmumty where it considers that a representatlve is gmlty of
conduct which is contraty to the proper conduct of proceedings.

Relation with Agr,ee.ment. Artzcle 48.
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~ Rule 290 - Powers of the Court as regards representatlves

1. As regards representatwes who appear before it, the Coun shall have the powers normally
accorded to courts. of law, under the conditions laid down i in Rule 291.. 4

2. Representatwes who appear before the Court shall stnctly comply w1th any-code of conduct
_ adopted for such representatlves by the Adm1mstrat1ve Commlttee c

Rule: 291 Exclusmn from. the proceedmgs

L. Ifthe Court considers’ that the conduct ofa party s representatlve towards thie Court towards

any judge of the Court or towards any membeér of the staff of the Registry is incompatible with

the dignity of the Court or with the requirements of the proper administration of justice, or that

such representatlve uses his nghts for purposes other than those for w'hrch they were granted, or

" that such Tepresentative is. otherwise in breach of any’ ‘code of condiict adopted pursuant to

- Rule 290.2 it shall so mform the person con¢erned. On the same grounds, the Court may at any

t ‘time, after having given the person.concerned: an_opportunity to be heard, exclude that person
f’j . from the proceedmgs by way of order. That order shall have 1mmed1ate effect

2. Where a panty 'S representattve is. excluded from the proceedmgs the proceedmgs shall be
. stayéd fora period fixed by the pres1d1ng Judge in order to enable the party concerned to appomt
another Tepresentative. '

‘ v. . Rule 292 Patent attOrneys nght of audlence

1. For the purposes of Atticle 48(4) of the Agreement, the' terin "patent attomeys" assisting a °
‘representatlve referred to in-Article 48(1) and/or (2) of the Agreement shall mean persons
meetmg the requlrements of Rule 287 6(b) or .7 and practlsmg in a Contracting Member State

2 Such patent attorneys shaIl be allowed to speak at hearmgs of the Court at the dlSCl‘Cthll of
the Court and sub_]ect to the representatlve s respons1b1hty to coordinate the presentatlon ofa

partyscase - R
3 Rules 287 to 291 shall apply mutatis mutandzs

' f\ ' Relatzon with Agreement Artzcle 48(4) |
Rule 293 — Change of a representatlve

Any change of representatlve shall take effect from the: recelpt by the Registry.of notlﬁcatlon -

that a new representatlve shall in future be representing the party concerned. Until the moment*

- where such statement is received, the former representative remains respon51ble for the conduct»
PRI of the proceedmgs and for commumcanons between the Court and the party concemed

5
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CHAPTER 4 - STAY OF PROCEEDINGS
- Rule 295 — Stay of proceedings |
The Couit ,ihay‘ sféy proceedings: . ' .

(a) where. it is seized of an action relating to a patent which is also the subject of opposition
proceedings or limitation proceedings (including subsequent appeal proceedings) before the
European Patent Office or a national 4uthority where a decision in such proceedings may be
expecteéd to be givenrapidly; - . -~ . ' ; :

(b) where it is séized of an action relating to a ‘suppl'e.me'ptéry protection certificate which is also
the subject of praceedings before a national court or authority; .

(c.)'.Whelje- an appeal is broﬁght bef(;ré the Court of Appeal against a decision or order of the
~ Court of First Instailce; o , :

@) '=disp‘o_si1'1.g' of the substantive issues in part iny; |

(ii) dlsposmg of an admissibiiity issue or a Preliminary objection;
(dj at the joint request of‘the parﬁesi_. N o
(e) pursuant to Rule 37;

| @) pursuant to Rule 118;. ;-
(eh) pu‘rsi;ant}o Rule .136;;

- (hi) pursuant to Rule 266;

(&) pursuant to Rules 310 and 311; |
(5k) to- give effect to Union iaw, in particular ‘the proviéions of Regulation (EU) No 1215/2012

and the Lugano Convention; - '
- (kD in any other case where the proper administration of justice so requires.

‘Rule 296 — Duration and effects of a stay of proceedings

1. The stay of proceedings shall take effect on the da'.tc,.‘indicated in the order to stay.or, in the
absence of such an indication; on the date of that order. The Court shall stipulate what effect the

* stay shall haveon any existing orders. k N

2. Where the ordef to'stay does not fix the length of the stay, it shali end on the date indicated in
the order to resume proceedings or, in the absence of such indication, on the date of the order to
resume. ' - ‘ - = i

3. While proceedings are stayed; time shall cease to run for the puiposes of procedural periods.
Time shall begin to run afresh for the purposes of procedural périods from the date on which the

stay of proceedings comes to an end.
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Rule 297 - Resumptlon of proceedmgs

Any dec1s1on referred to'in Rule 296.2 ordermg the. resumptlon of proceedmgs before the end of :
the stay shall be made by order of the Judge-rapporteur after hearmg the parties. The
Judge-rapporteur may refer the matter to the panel ‘ ,

Rule 298 Accelerated proceedmgs before the European Patent Ofﬁce "

The Court mayof its own motion or at the request of a party request that opposmon proceedmgs '
or limitation proceedmgs (mcludmg any subsequent appeal proceedmgs) before the European
~ Patent Office be accelerated in accordance with the proceedings of the European Patent Office.

- The Court may stay its. proceedmgs in accordance with Rule 295(a) 'pendmg the outcome of
such request and any subsequent accelerated proceedings. -



CHAPTER 5 - TIME PERIODS
Rule 300 — Calculatlon of periods

Any period of time prescnbed by the Agreement the Statute, these Rules or. any order of the

Court for the takmg of any procedural step shall be laid down in terms of full days, weeks,
months or years and shall be reckoned as follows'

Z (a) computatlon shall start on the day followmg the day on whrch the :relevant cvent occurred
in the case of service of a document the rélevant event shall be the receipt of: that document in
accordance with Part 5, Chapter 2;

(b) when a penod is expressed as one yedr or a certam humber of years, it shall expire. in the.

relevant subsequent year in the month having thé same name and on the day having the same
number as- the month and the day on which the said event occurred If the relevant subsequent
. month has no day w1th the same number the period shall  expire 6n the last day of that month;

©. when a period is expressed as one month or a certain number-of months, it shall exprre in the
relevant subsequent month on the, .day which has the same nurnber as the day on which the said

event occurred. If the relevant subsequent month has no day wrth the same number the period

_“shall explre on the last day of that month;

(d) when a period is expressed as one week ora certam number of weeks 1t shall exprre inthe’
‘ relevant subsequent week on the day having the same name as the day on which the said event

occurred; _
© day shall mean a calendar day unless expressed as a working day‘;'
() calendar days shall include ofﬁcral holidays of the Contracting Member State in which the

- d1v1sron or the seat of the central division or its section concerned or the Court of Appeal 1s'

located Saturdays and Suridays;

@ workmg days shall not mclude ofﬁclal hohdays of the Contractmg Member State in which-

the division or the seat of the central division.or 1ts section concerned or the Court of Appeal is
located, Saturdays and Sundays

(h) periods shall not be: suspended durmg the Judicial vacations.
'Rule 301 — Automatic extensron of periods : 4

1 Ifa period expires on a Saturday, Sunddy or official holiday of the Contractmg Member State
in which the division or the seat of the central division or its section concerned or the Court of
Appeal is located, it shall be extended until the end of the first followmg workmg day.

Co2 Paragraph 1 shall apply mutatis mutandzs if documents ﬂ]ed in electromc form cannot be
received- by the Court ‘ :
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. CHAPTER 6- PARTIES TOPROCEEDINGS .

SECTION1-PLURALITY OFPARTIES = . DT

Rule 302 Plurahty of clalmants or patents -

1. The Court Ihay order that proceedmgs commenced by a plurahty of clarmants orin respect of
a plurahty of patents be heard in separate proceedrngs ' - )

2. Where the Court orders a separatlon of proceedmgs the Court shall declde onthe payment of

a néw court fee or court fees in accordance wrth Part 6.

3. The Court may: order that parallel mﬁmgement or revocatton prcceedlngs relatmg to the

- saine patent or patents and before the same local or reglonal dlvmon or the central division or
‘the Court: of Appeal be heard together Where iti is in the interests of. ]ustlce to do so.

Rule 303 Plurahty of. defendants :

1. Proceedmgs may be started agamst a plurahty of defendants ifthe Court has competence m
respect of all of them " ; ‘ B ,

2. The Court may ‘separate the. proceedrngs into two or more separate proceedlngs agamst
drﬂ’erent defendants , : - ] :

w

3. Where the Court orders a separatlon of proceedmgs under paragraph 2, the clarmants in the" "

- riew proceedings shall pay anew court fee in accordance w1th Part 6, unless the Court decrdes .
‘otherwise. : , ;

SECTION 2~ CHANGE IN PARTIES

- 'Rule 305 - Change in partres c | ,
1. The Court may, on apphcatron by a party, order a person to:

'(a) be added asa party
(b) cease to be a party, _

(c) be subst1tuted for a party

2. The Court shall invite other parties to the proceedmgs to comment on the apphcatlon as soon "

.as practlcable after service of the apphcatlon r . _ )
' 3 When ordering that a person shall become a party or shall cease to be a party, the Court may ‘

make appropnate orders as to payment of* court fees and costs as regards such party
Rule 306 - Consequences for the proceedmgs |

l Where the Court orders that a party be added, removed or substituted under Rule 305 1, 1t~
shall give dnectrons to regulate the consequences as to case management :

2. The Court shall also determme the extent to whrch a new party is bound by the proceedmgs“

Aas then constltuted
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. SECTION 3 - DEATH, DEMISE OR INSOLVENCY OF A PARTY
. Rule 310 — Death or';iemise'of a party

1. If a party dies or ceases to exist ‘during procéedings, the proceedings shall be stayed until
such party is replaced by his successor. The Court may specify a period in this respect.

2. If thére are more than two partiqs to the proceedings, the Court may decide that:
(a) procéedings between the remaining parties be.continued sepérately; and
(b) thestay shiall onl'y'conCem the proceedings 'regaijding 'the; party that no longer exists. -~

3. If the succeésor of the party that died ‘of_ ééased‘;tb exist does ﬁot continue the procégdings of
his own motion, within a period specified by the Court, any other party may apply to have the
successor added to or substituted for apaty. = . . '

" - 4. The Court shall decide who shall be added or substitited as & parfy pursuant to-Rule 305 and
306 shall apply mutatis mutandis. . R )
© Rule 311 — Insolvency of a pa'rty,'. a

_1.. Ifa party is declared insolvent ﬁnder the law applicable to the inSolve_n‘cy' proceedings the
‘Court shall stay the proceedings up to three months. They.may be stayed until the: competent
national authority or person dealing with the insolvency. has decided whether to continue the

proceedings. or not. Where the competent ﬁationaf-authori\ty, or person dealing: with' the

“insolvency decides not to continue the proceedings, the Court may decide, upon a reasoned.

- . request by the other party, that the proceedings should be continued in accordance with the

applicable national insolvency law. -

‘appointed before a party is declared insolvent.

2. Proceedings may also be stayed at.the request of 4 tcmpbraify administrator who has been

3. The claimant may withdraw the action ag'ain's} an insolvent defendant in accordance with

Rule 265 and a defendant may withdraw. a Counterclaim against an insolvent claimant. Such

‘withdrawal shall not prejudice the action against other parties. . i o

4, if proceedings are continued, the effect of a decision of the Court as regards the insolvent
party in the action shall be determined by the law applicable to the insolvency proceedings.
SECTION 4 -~ TRANSFER OF PATENT - “ |

Rule 312 "—"l-"l"an#fer of the patent or patent application during proceedings

1. Tf a patent or patent Xappljcatibn is transfé;red; for one or more Cbnt.raéti_ng'Membef States, to
another proprietor after proceedings. have been started .before the Court, the Court may

authorise the new proprietor to be added as a party or substitiited for a party pursuant to -

‘Rule 305 to the extent that the patent and the claims in the proceedings have been assigned to
the new proprietor. Rule 306 shall apply mutatis mutandis. : A

2. If the new proprietor takes overqthe‘proce:e‘din'gs, no néw court fee shall be ﬁayéble; even if

the'new proprietor is represented by a new representative.

‘3. If the new proprietor chooses not fo take over the proceedings, any decision in proceedings-

that have been recorded in the register shall be, binding upion him.

k1

-

-114- -



SECTIONS-INTERVENTION - .~~~ .
‘Rule 313 Apphcatmn to mtervene | | | |

1.An Apphcatlon to mtervene may be lodged at-any stage of the proceedmgs ‘before the Court ,
of First Instance-or the Court of Appeal by any person estabhshmg a legal mterest in‘the result B
ofan actron submitted to the Court (heremafter “the mtervener”) : :

. 2.An Apphcatlon to. mtervene shall be admlssrble only if it is made in support ‘in whole orin

part, of a claim, order-or remedy sought by one of the parties and is made before the closure of
the wntten procedure unless the. Court of First Instance or Court of Appeal orders. ot’herwrse

3. The intervener shall be represented in accordance wrth Artrcle 48 of the Agreement
‘4. The Application to mtervene shall contam ' L
: .(a) a reference to the actton numbert of the file

(b) the names of the mtervener and of: the mtervener s representatlve, as well as postal and
‘electronrc addresses for semce and the names of the persons authonsed to accept service;

- (©) the clalm, order or remedy in support of whlch mterventlon is sought by the mtervener, and
(da statement of the facts estabhshmg the nght to mtervene under paragraphs 1 and 2
.Rule 314 Order on Apphcatlon to mtervene ‘

* The Judge-rapporteur shall decrde on the admissibility of the Apphcatron to mtervene by way of \'
order. The other parties shall be given an 0pp0rtumty t0 be heard beforchand. . .

- Rule 315 Statement m mterventlon " B
. | 1. If an Appheatlon to mtervene is adm1ss1b1e, the ]udge-rapporteur or the presrdmg Judge shall .
(a) mfonn the parties to proceedmgs, and . f ) ‘ | -
. (b) specrfy a penod w1thm whrch the mtervener may lodge a Statement in mterventlon

2. The Reglstry shall as soon as practlcable serve on the intervener any written pleadmg served_
by the parties. On a reasoned requestby a ‘party the Court may for the protection of confidential -
mformatlon order that a pleading-or part of a pleading be disclosed only to certain named o
'persons and sub]ect to appropnate terms of non-dxsclosure - :

.3, The Statement in mterventron shall contarn

(a)- a statement asto the issues involving the mtervener and one or more of the parttes, and thelr r
connection to the matters in drspute, . S : :

' ,'(b) the' arguments of law; and
= (c) the facts and ev1dence rehed on.

4. The mtervener shall be treated as a party unIess otherw1se ordered by the Court



Rule 316 -~ Invitation to intervene

1. The judge_-rapﬁdrteur or the presiding judge may, of his own motion after hearing the parties,

or on a reasoned request from a party, invite any person concerried by the outcome of the

- dispute to inform the Court, within a period to be specified, whether he wishes to intervene in K

the proceedings. :

i

2. If the person wishes to intérvene, he shall present his Application to intervene within-one
month of service of the invitation and his Statement in intervention within such further period fo
be specified by the judge-rapporteur or the presiding judge. Rules 313.3; 4, 314 and 315shall
apply mutatis mitandis. . . . ; o .

3. An intervener shall be bound by the decision in the actior.

Rule 316A — Forced intervention

v

' 1. A party who contends that the person should be bound by the decision in.the action even if he
refuses to intervene shall give reasons for this contention in its reasoned request. In such a case
the invitation must- include these reasons and rust state that the party making the request

- contends that the person should be bound by the decision in thee action even if that person

- refuses to intervene. ' . - ;

- 2.If the person invited to intervene pursuant to Rule 316.1 does not intervene but wishes to

. contend that he should not be bound by the decision.in the action, he shall lodge a statemeént to .
’ ~ that effect within the one month period referred to.in Rule 316.2. If no such statement is lodged

within the time specified hé shall be bound by the decision in the action as between himself and
aniy othier party to the action and shall not be entitled tG argue that the decision in the action was
wrong or that the inviting party did not conduet thé procéedings leading to the decision in the
action properly. If a statement is lodged within the time specified then thie Court shall decide
whether the person invited to interverie shall be bound having heard the parties and the person
invited to intervene. If the Court so decides, .the person invited to intervene may present an
Application to intervene within one month of service of the Court’s decision. Rule 316.2 shall
apply. If the person invited to intervene fails to present such an application, he shall be bound
by the decision in the action. - \ o '

Rule 317 — No appeal agaiﬁst an order on the Applicat'i(;n to intervene -
There shall be no appgél' against an order refusing an Application to “intervenga.' A
" SECTION 6 ~ RE-ESTABLISHMENT OF RIGHTS |

- Rule '320 - Rééestabhsﬁménf' of rights

. 1. Where a party has failed to observe a time-limit set by these Rules or the Court for. a cause
which, despite all due care having been taken by the party, was outside his control and the

non-observance of this time limit has had the direct consequence of causing the party to lose a

right or means of redress, the relevant panel of the Court may wpon the request of that party
re-establish the right or means of redress. -~ =~ C o

-month of the removal of the cause for non-obsérvarice of the time-limit but in any event within
 six months. of the non-observed time-limit. Within that time-liinit a fee shall be paid for a
Request for Re-establishment of rights, in accordance with Part 6. ‘

* 2. The Application for Re-cstablishment of rights shall be lodged with the Registry withic one
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-3, The Apphcatlon shall: _ |
(a) state the grounds on Wthh itis based and shall set out the facts on wh1ch 1t rehes, and

,'(b) contain the ev1dence rehed oh in the form of affidavits- from all persons mvolved in the -

non-observance of the tlme-lnmt and the persons involved in establishing the precautlonary .

- measures of due care taken in order to av01d such cases of non-comphance

" 4.The: ‘omitted act shall be performed or completed together wrth Apphoatxon for
‘Re-establishment within the t1me~11m1t mentroned in paragraph 2.

*-5. There shall-be no grant of Re-establishment of rights in respect of the non—observance of the
time limit mentioried i in paragraphs 2 and. 4 of this Rule ~

6. The panel shall decide on the Apphcatlon for Re-establishment of nghts by way of order 5
The other parties shall be- glven an opportumty to be heard beforehand

1. There shall be no nght to appeal ﬁ‘om an order reJectmg an Apphcatron for Re-estabhshment
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CHAPTER 7~ MISCELLANEOUS PROVISIONS ON LANGUAGES |
Rule 321 - Application by both-parties to use of the iangﬁage in. which the pﬁtgnt was

granted as language of the proceedings

1. At any time during the written procedure, any party may lodge an-Application by both parties
to use the language in which the patent was granted as language of the proceedings, in
accordance with Article 49(3) bf the Agreement. The Application shall state that both parties
agree to use the language in which the paterit was granted as the language of the proceedings.

2."As soon as practicable, the Registry shall forward the Application to the panel.

3. The panel shall, as soon as practicable, decide whether it approves the’ Application by both
parties to use the language in Which the patent was granted as the language of the proceedings.
Where the panel does not approve the Application, the Registry shall as soon as practicable
- inform the parties who may request, within' 10 days, that the action be referred to the central
division and the action shall be transferred accordingly. < ‘

4. Where the a&:tion'ié traniferted to the central diiriSio’n Rule 41 shall apply mutatis mutandis.
Relation with Agreement: Article 49(3) -

‘Rule 322 - Prépoéai from the judg&ribporteur to use of the language in which the patent
was granted as language of the proceedings - ' S "

At any time during the written procedure and the interim procedure, the judge-rapporteur may,
of his own motion or on a request by a party, after consulting the panel, propose to the parties
that the language of the proceedings be changed to the langnage in which the patent was
granted, in accordance with Article 49(4) of the Agreement. If the parties and panel agree the

language of the proceedings shall be changed.
Relation with Agfeemeht: Article 49(4)

Rule 323 - A"pp,lic'ationA‘by‘ one party to uise the language in which the patent was granted
as language of the proceedings T

~ 1.If a party wishes to use the 1aﬂguage in which the patent was granted as language of the
proceedings, in.accordance with Article 49(5) of the Agreement, the party shall include such

Application in the Statement of Claim, in the case of a claimant, or in the Statement of Defence,
in the case of a defendant. The judge-rapporteur shall forward the Appli;';atiqn to the President.

of the Court of First Instance.

2. The President shall invite ti;e* other party to indjcate, w1th1n 10 days, its position on the use of
the language in which the patent was granted as language of the proceedings: -

3. The P'resig_ieﬁt, having consulted the panel-of the divisi(;'n, may order that the language in
which the patent was granted shall be the language of the proceedings and may make the order

 conditional on specific translation or interpretation arrangements.

Relation with Agreement: Article 49(5)
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B . Rule 324 Consequences where the language of the proceedmgs is changed in the coursex
~oftheproceedmgs T T . -

. An Application under Rule 321.1 ot 323 1 shall spec1fy whether ex1stmg pleadmgs and other
documierits should. be translated and at whose. cost. . If the parties cannot agree the -

/ Judge—rapporteur or the Prcs1dent of the Court of FlI'St Instance, as the ‘case may be, shall decide.
m accordance with Rule 323 3. ‘ A . :

i
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CHAPTER 8 - CASE MANAGEMENT
Relation w:th Agreement Artzcle 43
‘Rule 331 Responsrblhty for case management

1. Dunng the written procedure’ and the mtenm procedure, case mahagement shall be the

’ ,responS1b111ty of the Judge-rapporteur subject to Rules 102 and 333.

2. The Judge-rapporteur may refer a proposed order to the panel.

3 After the clOsure of the interim conference, case management shall be the responsrblhty of

. the presiding judge in consultatlon with the judge-rapporteur. |

4. The Registry. shall serve any case management orders on the parties as soon as practlcable
after the dec1s1on of the judge-rapporteur, presiding judge or panel.

Rule 332 — General prmclples of cas¢ management:

Active case management includes: ~ - o R b
(a) encouraging the parties to co-operate with each other durmg the proceedmgs,

(b) 1dent1fymg the issues.at-an early stage; -

(c) decldmg promptly ‘which i issues need full mvestrgatlon and d1spos1ng summanly of other-
issues;

(d) deciding the order in ' which issues are to be resolved; e

(e) encouragmg the parties to make use of the Centre. and facﬂrtatmg the use of the Centre;

() helping the partles to settle the whole or part of the actlon, ’ |
(g) fixing tnnetables or otherwise controlling the progress of the action;

.(h) consxdenng whethet the likely benefits-of takmg a partrcular step Justlfy the cost of takmg it;
() dealmg with as many aspects of the actlon as the Court can on the same occasion;

(]) dealing with the action without the parties needmg to attend in person; '

&) malq'ng use of available technical means; and _

" (1) giving directions to ensure. that the .hearing of t'he actton proeeeds quickly and efﬁcientl);.
Rule 333 Rev1ew of case management orders

1. Case management decisions or orders made by the Judge-rapporteur or the presrdmg judge
shall be reviewed by the panel on a reasoned Apphcatwn byaparty. .

2. An Application for the review of a-case ‘management order shall be lodged within 15 days of
" service of the order. The Apphcatron shall set out the grounds for review and the evidence, if
_any, in support of the grounds.- The other party shall be given an opportunity to be heard

3. The party seeking a review shall pay the fee for the review of a casé management order in
accordance with Part 6. Rule 15.2 shall apply mutatis mutandis.
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:yh‘4 The panel shall as soon: as practlcable declde the Apphcatron for revrew and make any .
‘ necessary revrsed case management order. ;- , ~ ,

L 5.A decision of the panel on an Apphcatron for rev1ew isa procedural decrsron for the. purposes
of Rule 2202. r . :

Rule 334 Case management powers l

- Except Where the Agreement the Statute - or ‘these Rules provrde otherwrse, ‘the
1 Judge-rapporteur the presiding judge or the panel may '

(a) extend or shorten the penod for comphance w1th any rule or order [Rule 9. 3],

‘ (b) adjourn or bnng forward the mternn conference or the oral heanng, )
(c) communicate with the partres to. mstruct them about wrshes or requirements of the Court
(d) direct a separate heanng of any 1ssue, . ; | | |
RN ()] decrde the order in Wthh 1ssues are to be dec1ded o L

f) exclude an 1ssue from conslderatron‘ ' -

, (g) drsmrss or dec1de ona elarm after a decrslon ona prehmmary issue makes a decrsron on
_further issues 1rrelevant to the outcome of the actron, - .

(h) dlsmlss a clalm summanly 1f it has no prospect of succeedmg,

= (1) consohdate any matter or issue or. order them to be heard together
.“(J) make any order pursuant to Rules 103 to 109.. _

Rule 335~ Varymg or revokmg orders ) B

r-The power of the Court to make a case management order mcludes a power to vary or revoke‘
such order - _

-

Rule 336 — Exerclse of case management powers

: The Court may exercise its case management powers on the apphcatlon by a party or of itsown
’ motron, unless otherwrse provrded : v h

A
Rule 337 Orders of the Court’s own motron o

Where the Court proposes to make an- order of 1ts own' motron, 1t may do 0 but only after

. hearmg the partres ‘

: b, Rule 340 Connectlon Jomder

1. In the mterests of the proper admrmstratlon of j Justlce and of avoiding mconsrstent decrsrons,_ “

| where more than one actlon concerning the- same patent (whether or not between the: same

B .partles) is pendmg before -
(a) drfferent panels (whether in the same or d1fferent d1V1S1ons) or

N (b) dlfferent -panels of the Court of Arppea;_l,
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. the panels may by agreement at any time, aﬁer hearing the parties, order that two or more
actions shall, on account of the connection between them, be heard together Article 33 of: the
-Agreement shall be respected

2. The actions may subseqrrently be disjoined.

(L) ,
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, j Rule 343 Order in whlch actlons are to be dealt wrth

1, The Court shall deal wrth the actrons before it inr the order in whrch they become ready for,
» hearmg in accordance Wrth Rule 108 | — .

LN

CHAPTER 9 RULES RELATIN G TO THE ORGAN ISATION OF THE COURT
Rule 341 Precedence |

L ‘With the exceptron of the Presrdent of the Court of Appeal and the Presrdent of the Court of
- First Instance, the Judges shall rank in precedence accordmg to therr semonty in ofﬂce

-2, Wheére there is equal semonty m ofﬁce, precedence shall be. determmed by age

3. Retmng Judges who are reappomted shall retarn thetr former precedence . o

4. The. Pres1d1um may deterrmne the presrdmg _;udge of a panel In the absence of. such a
determination by the Presidium and unless otherwise agreed by the panel the most senior Judge o
shall be the presrdmg Jjudge. :

Rule 342 — Dates, tlmes and place of the srttmgs of the Court

1. ‘The duratron of Jud1c1al vacatlons shall be fixed by the Presrdent of the Court of ‘Appeal, on a

‘ proposal from the Presidiumi. The dates and trmes of the srttmgs of the Court shall be decrded by

the presrdmg Judge of the panel in questton

2. The Court may choose to ‘hold one or more paltrcular s1tt1ngs in a place other than that in
N vwhrch it has its seat. Subject to.any rules agreed by the relevant Contracting Member States -
- pursuant to Article 7(5) of the Agreement where an action is pending before a regtonal division

the Judge-rapporteur or the presiding judge shall designate the place within the region for. each

“hearing: having regard to the residence or place of business of the defendant and all otherk
-relevant circumstances, such as the facilities available, the financial means of the parties and the o
~ place of actual or threatened mﬁ-mgement ~ : :

Relatzon wzth Statute Artzcle 1 7

r‘-

2 The presrdmg _]udge of a panel may, after hearmg the parties [Rule264]:

¥

(a) drrect that a partlcular actron be grven pnonty and ‘that time- limits provrded for in these" L
Rules be. shortened o , C

(b) defer an action tobe dealt wrth later in partrcular with a view to facrhtatmg an anucable
) settlement of the drspute ’ : . R

Rule 344 - Deliberations

L The Court shall deh"berate in closed session.

2. The presrdmg Judge shall presrde overthe deliberations. Only those Judges who were present .
~ atthe oral heanng may take part i m the dehberatrons on the decision, -

. 3 The dehberatron of the Court shall take place as soon as possrble after the closure of the oral o
- hearing. , L : - . B '



Rule 345 - Composmon of panels and assignment of actions .

1. The President of the Court of First Instance or a judge to whoin he has delegated this task in
" a division, the seat of the central division | orone of its sections shall allocate the Judges to the
panels of the local and- reglonal d1v1srons, the seat of the central d1v1s1on and its sections.

2. The allocatlon shall be in conforrmty w1th Artlcle 8 of the Agreement

3. The actlons pendmg in the d1v1$1on, the seat of the central d1v1s1on or one of its sections shall
be-assigned to the panels by the Registrar following an action-distribution-scheme established
by the presiding judge of each local or regional division, the seat of the centtal division and its
sections (being the judge appointed by the Presidium as the presiding judge) for the duration of
one calendar year, preferably distributing the actions accordmg to the date of recelpt of the
actions at the division or sectlon

4.Each panel may delegate to one ‘of more judges of the pariel:
(@ the function of actingas a smgle judge or

.(b) the function of actmg for. the panel in the procedures of Part 1.Chapfer 4 (Procedure for the
Determination of Damages and Compensatlon including the procedure for the laying apen of
books) and Chapter 5 (Procedure for Cost Decisions). These functlons may be delegated to the
Judge-rapporteur who has prepared the actlon for the oral hearing. 7

5. The Pres1dent of the Court of First Instance ora Judge to whom he has delegated thls task in

 a division, the seat of the central division or one of its sections shall designate the judges
- assigned to each d1v1s1on, the seat of the central division and each of its sections as standing
judges for urgent actions. The assrgnment may be limited to ¢ertain periods of time.

6. If all parties agree to havmg the actton heard by a smgle _]udge, the presrdmg judge of the
panel to which the action is allocated shall assign the actlon to a legally quahﬁed judge of the
panel

‘7. Where paragraphs 1 to 6 apply to decisions by the presrdmg Judge of the seat of the central
: d1v1sron or- one of its’ sectlons, the President of the Court of First Instance may of his own
motion review that decision.-

8. Paragraphs 1 to 6 shall apply mutatis mutandis to the Court of Appeal the Pres1dent of the
Court of Appeal exercising the respectlve functlons :

Relatzon with Statute: Article 19 - ;
Rule 346 - Apphcanon of Article 7 of the Statute

1.Ifa party obJects to a judge taking part in proceedmgs pursuant to Art1cle 7(4) of the Statute,
the presrdmg judge of the local or regional division to which the judge is allocated or, if the "
~ action is pending before the seat of the central d1v1s10n or one of its sections, the respect1ve
_presiding. judge shall, after hearmg the judge concerned, decide Whether the obJectlon is
admissible having regard to-Article 7(2) of the Statute. -

2. If the- obJectron is admissible, the respective presrdmg Judge shall refer the action to the
Presidium which shall hear the judge concerned and shall decide whether the objectlon shall
.stand Or not. o ,
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3, Paragraphs 1 and 2 shall apply toa Judge of the Court of Appeal The pres1dmg Judge of the .

panel shall perform the functions attributed to the presiding judge of the division, the seat of the
central division or one of its. sectlons in these paragraphs e ;

Relatzon wzth Statute Artzcle 7
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CHAPTER 10 - DECISIONS AND ORDERS
Rule 350 — Decisions - |
1 Any de_eisioh;sha,ll contain:
(a) the statemen.t thatitisa d'ecision of the Court;
(b) the date of'its delivery; . . _ |
(c) the names of the tirestding judge, the judge-'rappOrteur and other judges taking pai't‘ in it; ‘
(d) the names of the parties and of the parties’ representatives; . .
(e) an indieatton of the claim, o_rder or remedy sought by the paﬁjés; ‘
(f) a summary of the facts; and”
| (g) the grounds for the decision;

+ 2. The order of the Court consequenttal upon the dects1on (other than costs) includinig any order
giving immediate effect to an injunction, shall be appended to the decision, The order shall
'comply with Rule 351. X :

3. Any dissenting opinior shall be' attached:to the Court’s decision..
4. The decision of the Court of First Instance shall contain a summary of the requests and facts

submitted by the parties and a statement of the facts and arguments on which the Court basesits '

decision. -

5. All decisions shall be recorded in the register.
3 Relation‘with Statute: Article 35 (4) '

kule 351 — Orders

1. Every order shall contain:

(a) the statement that 1t is an order of the Judge-rapporteur of the standmg Judge, of the single
judge, of the presiding judge of a President of the Court or of the Court;

(b) the date of its adopt10n,

(c) the names of any judge taking part in its adoption"

(d) the names of the parties and of the paities’ representattves, and -
(e) the operattve part of the order.

2: Where, in accordance with these Rules the Court grants leave to appeal an order the order
shall in addition contain:

(a) a. statement of the forms of order sought by the partles,
(b)a summary of the facts; and

(c) the grounds for the order.
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3, All orders shall be recorded in the reglster
Rule 352~ Bmding effect of declsrons or orders subj ect to securrty

1. Decisions, and orders may be subject to the rendermg ofa seeunty (whether by depos1t or
_bank guarantee or otherw1se) by aparty to the other party for legal costs and other expenses and
‘condpensation for any damage incurred or likely to be incurred by the other party if the
decisions and orders are enforced and subsequently revoked ' o

2 The Court may upon the applrcatlon ofa party release a secunty by order =
‘Rule 353 — Rectrﬁcatron of declslons and orders

The Court may, by way- of order, of its own motion or on apphcatron by a party made wrthm one
month of service of the decision or order tobe rectlﬁed after. heanng the parties, rectify clencal
mlstakes, errors in ealculatron and. obvrous shps n the decision or. order :

Rule 354 - Enforcement

1. Subjectto Rule 1 18 8 and 352 deersrons and orders of the Court shall be directly enforceable.

- from their date of service in each Contracting Member State. Enforcement shall take place in -
- accordance with the enforcement procedures -and conditions governed by the law. of the
~_particular Contractmg Member State where enforcement takes place ) -

2. Where during an action an enforceable deersron ororder of the Court is subsequently varied -
or revoked, the Court may order the party which has enforced such decision or order, ipon the -
‘request” of the- party against whom the decision or order has been enforced, to provide

.o appropnate compensation for any injury caused by the enforcément. Rule 125 shall apply -

 ‘mutatis mutandis. Where an enforceable decision or order has been made pursuant to a finding.

. of infringement of a patent and, followmg the conclusion of the action, the patent is amended or - B

" revoked, the Court may order, upon the request.of the party against whom the dec1sron or order" '

" would be enforceable, that the decrsron or order c ceases to be enforeeable .

3. The Court’s decrsrons and orders may provrde for penodrc penalty payments payable to the :
- Court in the event that a party fails to comply with the terms of the order or an earlier order. The
“value of such payments shall be set by the Court havmg regard to the 1mportance ofthe orderin .
questron L R .

4. If it 1s alleged that a party has farled to comply w1th the terms of the order of the Court; the*
first instance panel of the division in question may decide on penalty payments provided forin -
the. order upon the request of the other party or of its own motion. The procedure foreseen in
Rule 264 shall apply. After having heard both parties the Court may make an appropnate order
which may.be subJ ect to an appeal pursuant to Rule 220 2 o

[

' Relatzon with Agreement Artrcle 82 :
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' CHAPTER 11 - DECISION BY DEFAULT
Rule 355 Declsmn by default (Court of Flrst Instance)
1. Upon request a ‘decision by default may be given against a party where

) (a) the Rules of Procedure S0 provrde if a party fails to take a step within the tlme lintit foreseen
in these Rules or set by the Court; or .

‘ .(b) without pre]udlce to Rules 116 and 1 l7 the party which was duly summoned fails to appear *

~ at an oral hearing. .

- 2.A decisron by default against the defendant of the claim or counterclarm may only be given
where the facts put forward by the clalmant justlfy the remedy sought. .

3. A decision by default agamst the defendant of the claim or counterclarm may only be grven
where the time limits for the defence to the claim or counterclaim have expired.

4. A decision by default shall be enforceable The Court may, howeve'r'

(a). grant a stay of enforcement until it has glven its dec1s1on on any Application under
Rule 356; or v

(b) make enforcement subject to the provision of secunty, this secunty shall be released if no
Apphcatton is made or if the Apphcatlon fails.

, Rule 356 - Apphcatlon to set aside a decrsnon by default

1. A party agamst ‘whom'a decision by default has been glven may lodge an Apphcatlon to set
aside that decrsron within one month of service of the decision.

o2 The Appllcatlon to set asidea decrsron ‘by.default shall contain the party’s explanation for the
- default. It shall mention the date and number of the decision by default. The party shall pay a
fee for the Application to set aside the decision by default, in accordance with Part 6. In the case

of Rule 355 1(a) the Application shall be accompamed by the step the party has. failed to take. -

3. If the prov1srons of paragraph 2 are met the Application shall be allowed unless a party has
been put on notice in an earlier decision that a further decision by default shall be final. If the

Application is allowed, a note of allowance shall be mcluded in any publication of the decision .

by default. )
Relation wztlt Statite: Article 37 _
‘Rule 357 Decision by default (Court of Appeal)

1. Rules 355 and 356 shall apply mutatis mutandzs, in particular’ where a réespondent on whom a
Statement of appeal and a Statement of the grounds of appeal have been duly served fails to
lodge.a ‘Statement of response or. where a party fails to file a Reply to a Statemént of
Cross-Appeal or translations ordered by. the Judge—rapporteur o .

2. When' consrdermg whether to glve a decision by default, the Court of Appeal may consider.

thé merits of the- appeal
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3 Rules 355 and 356 shall apply mutatzs mutandzs where the appellant fails to correct the

_deficiencies or to pay the fee pursuant to Rule 229 4 or to lodge the translatlons pursuant to
Rule 232.1 w1th1n the penod speclfied ]

(SN
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CHAPTER 12 - ACTIONS BOUN]) TO FAIL OR MANIFESTLY INADMISSIBLE
Ruile 360 — No need to adjudlcate

- If the Court finds that an action has become devoid of purpose and that there is no longer any
need to ad_]udlcate on if, it may at any time, on the application‘of a party or of its own motion,
after g glvmg the parties an oppommxty to be heard, dispose of the action by way of order.

Rule 361 — Aetmn mamfestly bound to fall

_ Where 1t is clear that the Conrt has no Junsdlctlon to take cogmsance of an aetion or of certam ’
of the .claims therein or where the action or defence. is, in whole or in part, mamfestly-

inadmissible- or mamfestly lacking any foundation in law,: the Court may, after glvmg the
partles an opportunity to be heard, gwe a declsmn by way of order..

‘Rule 362 Absolute bar to proceedmg thh an actlon

" The Court may at any time, on the appllcatlon of a party or of its own metion, after giving the
parties an. opportumty to be heard, decide that there exists an absolute bar to proceeding with an
action, for example because of the apphcatlon of the- prmclple of res judicata.

Rule: 363 Orders dlsmlssmg mamfestly inadmlss1ble claims

. 1. Orders under Rules 360, 361 and 362 shall be taken by the panel upon the recommendatlon
of the Judge-rapporteur

2. Where the decision i is taken by the Court of First Instance pursuant to Rules 360, 361 and 362
it isa final decision w1thm the meamng of Rule 220.1(a).
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| 'CHAPTER 183 SETTLEMENT
Rule 365 Confirmauon by the Court ofa settlement

R Where the parties have concluded then' action by way of settlement they shall mform the
judgé-rapporteur. The Court shall confirm: the settlement by decision of the Court [Rule 11 2],
- ifs requested by the partles, and the. dee1s1on may be enforced as-a final decmlon of ‘the Court

2. At the request of the partles the Court may order that detalls of the settlement are
confidential. :

‘3 Subject to paragraph 2 the declsmn of the Court under paragraph 1 shall be entered on the
reglster : . , o _

4, The Judge-rapporteur shall give a declslon as to costs in accordance w1th the terms of the
settlement or, fallmg that at hTS,d1scret10n : ,

Relatzon wzth Agreement Artzcle 79

<
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'PART 6 - FEES AND LEGAL AID

COURTFEES ~

Rule 37_0 - Conrt fees

1. Court fees. prowded for in these Rules shall be- pa1d in accordance w1th the prov1s1ons
cotitained in this Part and the table of fees adopted by the Administrative Commlttee pursuant
to Artlcle 36 (3) of the Agreement (heremaﬁer table of fees) * :

2.A ﬁxed fee shall be paid in accordance with Section I (fixed fees) of the table of fees for the
following actlons at the Court of First Instance: . .

(a) Infringement action [Rule 15], )

‘ (b) Counterclaim for‘inﬁingement [Rule 51_3]_,

(©) Acti'on'for declaraﬁon of non?inﬁ‘ingement [Rule 70],
(d) Action for cbnipensafion for licence of right [Rule 80.3],

| (e) Application to deternline damages [Rule 132,

3. In addition to the fixed fée a value-based fee shall be paid in accordance with Section II
(value-based fees) of the table of fees for those actions at the Court of F1rst Instance set out in
paragraph 2, which exceed a value of 500.000 €.

4. For the. followmg procedures and actlons ‘at the Court of First Instance a fee shall be pa1d in
accordance with Section II (other procedures and. actlons) of the table of fees adopted by the
Admlmstratlve Committee:

A(a) Revocatlon acnon [Rule 46};
) Counterclann for revocatzon [Rule 26],
(c) Application for pr0v1s1onal measures [Rule 206. 5],
(d) Action against a decision of the European Patent Office [Rule 88 3, 97 2],
.' '(e) Apphcatlon to preserve ewdence [Rule 192.5], :
A' ® Apphcatlon for an order for mspectlon [Ru1e199 2],
' (g) Apphcatlon for an order to freeze assets [Rule 200. 2], '
(h) Filing a protective letter [Rule 207.3], ° ‘

(i) Application to prolong the penod of a protectlve leiter to be kept on the registe'r '
[Rule 207. 9], A

@ Apphcatlon for reheanng [Rule 250],
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‘(k) Appllcatlon for re-estabhshment of nghts [Rule 320. 2],

’(l) Apphcatmn to rev1ew a case management order [Rule 333 3], : '

(m) Apphcatlon to set a31de deczs1on by default [Rule 356. 2]

"5, For the following procedures at the Court of Appeal a ﬁxed fee and where apphcable, a

value based fee shall be pald in accordance w1th Section IV. of the table of fees' e
(a) Appeal pursuant to Rule 220 l@and(b) Rule228),
(b) Interlocutory appeal pursuant to Rule 220 1 (c) [Rule 228],..

- (c) Apphcanon for leave to appeal agamst cost decision pursuant to Rule- 221[Rule 228],
‘ (d) Request for d1scretlonary review pursuant to Rule 220 3 [Rule 228], :
- (e Apphcanon for re—esmthMent of nghts [Rule 320 2],

@ Apphcatlon to rev1ew a case management order pursuant to Rule 220 2 [R 333, 3],
(2 Apphcatlon to set aside dec1s1on by defanlt pursuant to Rule 357 [Rule 356. 2], T, |
(h) Applrcanon for reheanng pursuant to Rule 245 2 [Rule 250]

6 The assessment of the value of the relevant action in paragraphs 3 and 5 shall reﬂect the'

. objective interest pursued by the ﬁhng party at the time of filing the action. In dec1d1ng on the

value, the Court may in particular take into account the guldelmes laid downina decision of the -
Admm1strat1ve Commlttee for this purpose. - : L

* 7. If an action has more than one-claimani- and/or more than one defendant or if an actlon S
" concerns a pIurallty of patents only one ﬁxed fee and, 1f apphcable, one value-based fee shall

apply.

- 8. Small entexpnses and m1cro-ente1pr1se,s are requ1red to pay only 60 % of the fees prov1ded.

for i in paragraphs 2to5 above (heremafter regular fees) subJ ect to the followmg

' _ (a) In the Statement of claim or Counterclann orin the apphcatlon for a procedure or an appeal ,
. the party shall lodge with the Registry a notification in an electronic form in the language of'the -

proceedmgs In this notification the party shall provide an affirmation that he fiilfils either the

 criteria of a “small enterpnse ora, nucro-enterpnse” as defined in Title I of the Annex to the.

Recommendatlon of the Européan Commission n° 2003/361 of 6 May 2003.

| ‘(b) If the requn'ements referred to- above have not been met Rule 163 to .5 shall apply mutatzs '

mutandzs

_(c) The Court may, of i 1ts own motlon, order the party to supply further documentatlon mcludmg L

any document relating to that party’s financial resourees. The applxcatlon shall be dealt w1th by

the Court as soon as practlcable ,

(d) The Court may, at any txme, of 1ts own motion, and after havmg heard the party order :

" payment of -

(1) the remamder of the regular fee, in the event: that payment of 60 % of the regular fees
is mamfestly dJSproportlonate and unreasonable having regard to the financial capaclty

of the party :



(ii) the remamder of the regular fée plus an additional 50 % of that regular fee, if the affirmation
provided by the party is found to be wholly or partially incorréct. .Ari order for thie payment of an
additional fee pursuant to (i) and (ii) above shall state the reasons for such order. -

- (e) If the additional fee is not paid within the time limit set by the Court, a decision by default
agamst the party shall be glven by the Coutt pursuant to Rule 355. ° :

9. Fixed and value-based fees may be relmbursed as follows R

() If the action is heard. by a single Judge [Rule 345 6.] the party liable for the Court fee wrll be.
reimbursed by 25 % of the fee. -~ \ ,

(b) In case of the wrthdrawal of an action [Rule 265] the party liable for the Court fees w1ll be
relmbursed by: .

(i) 60-% 1f the action is w1thdrawn before the- closure of the wntten procedure
(ii) 40 % if the action is withidrawn before the closure of the interim procedure
(iii) 20 % if the action is withdrawn before' the 'clOsure of the oral procedure”

(c) If the parties have concluded their actron by way of settlement the party llable for the Court
fees will be rexmbursed by:’

(1) 60 %if the action is settled before the closure of the written procedure
(u) 40 % if the action 1s settled before the closure of the interim procedure - |
(iif) 20 %if the action is settled before: the - closure of the oral procedure

- (@) Only.one of the reimbursements referred to in paragraph 9 (a), (b) and (c) will apply per .
action and party ‘Where more than one reimbursement is apphcable the larger will be apphed
for each party.

(e)In exceptional cases, havmg regard; in partlcular to the stage of the proceedmgs and.the
procedural behaviour of the party, the Court may deny or decrease the relmbursement payable
: accordmg to paragraph 9 (b) and (c) of the aforementioned provisions.

10. If the amount of Court fees threatens the economic existence of a party who is not a natural
person, and has presented reasonably available and plausible ev1dence to" support that the
amount of Court fees threatens its economic existence, the Court: may upon request by that
.party, wholly or partially reimburse the fixed and value-based fee. In reaching -a decision the -
'Court shall reflect on all circumstances of the case including the procedural behaviour of the

party. Befote making such a decision the Court may give the. other party an opportunity to be
heard ‘

11 The party seekmg rermbursement under paragraphs 9 and 10 shall lodge a ‘reasoned

.Application for reimbursement to the Court. The Court shall deal with the application without
delay and if satisfied that the relmbursement is appropnate shall dlrect the Registrar to make the
 payment as soon as practicable.
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Rule 371 Tlme penods for | paymg court fees -

1. The fixed fees prowded for in Sectlon I and Section IV of the table of fees and fees for other
procedures and actions provided for in Section Il of the table of feés shall be paid at the time of
lodging the relevant pleading ‘or apphcatton The payment shall be made to. one of the bank-
accounts indicated by the Court and it shall indicate the paying -party or its representative.
together wrth the number of the patent. involved and the number of thecase.

’2 Proof of payment shall be-provided together w1th the relevant Pleadmg or apphcatron

3. In cases of Urgency, where a payment in advance is not possrble, the representative of the-'
party in question shall pay the fixed fee within the period set by the Court and the Court may -
order that the relévant pleadmg or application shall be deemed lodged and effective when

- received hy the Reglstry if payment of the fixed fee is made within such period.. r~

4. The value—based fee provrded for in ‘Section Il of the. table of fees shall be pard accordmg to
the claimant’s assessment of the Value at the ‘time ‘of lodging the relevant pleading or
. application. In the event thata higher value is determined by the judge-rapporteur the remaining
. fees due shall be paid within 10 days of service of the order determining the value of the action -
. in accordance with the Rules 22 60 74 and 133 Where the value is lower, the Court wrll

reimburse overpard fees B .

5. Where an Application for legal ald has. been lodged in accordance with Rule 377 the rules on
- the obhgatron as to the time when to pay the fees under paragraph 1 shall not apply g

Relatzon with Agreement Article 70

o LEGALAID

B Rule 375—Aim and scope

-1, In order to ensure effeetrve access to Justlce, the Court may grant legal aid to.a party» »

/ . (heremaﬁer “the apphcant”)

- 2. Legal ald may be granted in: respect of any proceedmgs before the Court

.- Rule 376 Costs eligible for legal ald

1. Sub_]ect to Article 71(3) of the Agreement legal aid may cover, in whole or in part the-'
followmg costs : _
(a) court fees; .

| ‘(b) costs of legal ass1stance and representatron regardmg

[61) pre-ht1gatron advrce w1th a vrew to reaehmg a settlement prior to commencmg legal
proceedmgs,‘ : ‘ : -

e (n) commencmg and mamtammg proceedmgs before the Court
(111) all costs relatmg to proceedmgs mcludmg the apphcatlon for legal a1d

. (1v) enforcement of dec1s1ons, o
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(¢) other necessaty costs related to the proceedings to be-boine by a party, including costs of
witnesses, experts, interpreters and translators and necessary ttavel, accommodatlon and
subsistence costs of the apphcant and his representatlve v :

2. Subject to-Article 71(3) of the Agreeiment, legal aid may also covér the costs awarded to the
successful party, in the event that the applicant loses the ‘action.

Rule 376A — Maxunum amount to be pald for representation

1. For the eosts of representatlon pursuant to Rule 376. l(b) the maximum- level of legal a1d that

may be granted by the Court shall be the maximum amount of recoverable costs laid down in
" the decision of the Admrmstratlve Committee pursuant to Artlcle 69(1) of the Agreement and
Rule 152.2. . .

2. The Admrmstratlve Commrttee may deﬁne thresholds below the level set in paragraph 1-for
the maximum level of legal aid for representatton pursuant: to .Rule 376.1(b), taking. into
account necessary costs for legal representation m the Contracting Member States and the need
to guarantee adequate dccess to'justice. :

B Rule 377 - Condmons t'or grantmg legal ald

apply for legal a1d where

(2) owing to hlS economic s1tuat10n he is wholly or partly unable to meet the costs referred toin
Rule 376 and . : .

'(b) the. actlon in respect of which the apphcatmn for legal aid is made hasa reasonable prospect
of'§ success, eonsrdermg the apphcant’s procedural pos1t10n and -

(©) the claimant applying for. legal aid is entttled to brmg actlons under- Artlcle 47 of the
" Agreement.

2. The Administrative Committee may define thresholds above which legal atd apphcants are
deemed wholly or pattly able to bear-the costs of proceedmgs set out in Rule 376. These
thresholds £ may not prevent apphcants whose economic situation is above the thresholds from
being granted legal aid if they prove that they are in fact ‘unable to pay the costs of the

-proceedings- reférred to in Rule 376 as a result of the high level of the cost of llvmg in the -

Contractmg Member State of domicile or habitual residence.

3: When deciding on the grant of legal aid the Court shall, without prejudlce to paragraph I(a),
consider all relevant circumstances including the 1mportanee of the action to the applicant and

also the nature of the action when the application concerns a clalm arising directly out of the .

’appllcant’s trade or self-employed professron '
" Rule 377A — Condltlons regarding the financial sltuatlon of the apphcant

1. When assessmg a party’s financial- s1tuat10n, his- income :and assets’ must be taken info
account ’ .

2 Income shall mclude all earmngs in money or eqmvalent vilue after deducting all costs
- required by the apphcant and .dependent persons in order to cover . their reasonable living

expenses (disposable mcome)

. -136-



'(a) latest property and income deelaratlons of the apphcant

&

3 The: Adnnmstratwe Comrmttee shall deﬁne the deductrons from income and assets to. be

- taken into account when assessing the applicant’s financial situation. Tt shall also.defihe levels' ‘
- of monthly’ mstalments to.be paid by the. apphcant All thresholds set by the Admlmstratlve

Comnuttee shall be adapted regularly to price: and mcome mdlces

-Rule 378 Appllcatlon for legal ald

1. An apphcatton for legal a1d may be lodged before or aﬁer proceedmgs have been started ‘

o before the Court

2, The Apphcatmn for legal a1d shall ccntam ina language of a Contractmg Member State
(a) the name ‘of the apphcant

" (b) postal and electronic’ addresses for serv1ce on the- apphcant and the names of the persons

authorised to accept service; . E _ v
(c) the: name of the other party as well as postal and electromc addresses for : servrce onthe other-
party where available and the names of thé persons authortsed to accept servrce, if known, :

~ (d) the actlon muinber of the actlon in respect of which the apphcatlon is made or, where the
.apphcatlon is lodged before the action has been brought a brief descnptron of the actlon,

(¢) an mdrcatlon of the value of the actlon and the costs to be covered by legal a1d

| ® where legal aid is requested for costs of legal assrstance and representatlon the name- of the ,
proposed representative; - . t .

(g) an mdlcatlon of the apphcant s ﬁnanc1a1 resources, such as mcome, assets and caprtal and -
. ofthe appllcant’s famlly situation mcludmg an assessment of the resources of persons who are ‘

ﬁnancrally dependent on the apphcant

' (h) where appropriate, a reasoned request for suspensmn of a time limit which would otherwrse.; ,
_ need to be observed unt11 the date of not1ﬁcat10n of the order demdmg on legal aid.

. 1 3. The apphcatlon for legal a1d m;ust be supported by: -

't (a) ev1dence of the apphcant’s need for assistance, such as cerhﬁcates attesting: h1s mcome

assets and capltal and famlly s1tuatxon, and

(b) where the apphcatlon is lodged before the actlon has been brought an mdlcatlon of the

‘evidence i in support of the actron
, 4, Inthe event of an, appeal anew apphcatron shall be lodged
5. Rul¢ 8 shall not apply “‘ o o ﬁf e :

_Rule 378A Type of proof o -

" '1.Tobe admlsmble, the apphcatlon must contam a statement of the facts and legal s1tuat10n o ‘
with specific merition of the evidence to be presented. The application must also contain a:

¥

statement ‘ regarding the economic' and financial situation of the - apphcant ‘The followmg'

o documents shall be attached to the application;

A
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: (b)a document showing the personal monthly income for the prevrous year, or a declaration of
unemployment delivered by the competent authorities, or a certificate proving that the apphcant
is receiving a1d or financial support under a social welfare scheme, ‘

(c) a certificate of composrtron of household; -

(@) any other ofﬁcml document that can provrde proof of the ﬁnanclal 51tuat10n of the apphcant

..* 2. Where appropnate, a certificate relatmg to the i mcome of other members of the household of

 the ‘applicant should also be attached to the application. The official documents shall niot be
older than 3 months, At the request of the Court,.the applicant shall produce further

documentation and, if so requested, an affidavit of the t:ruthfu]ness of h1s statements, otherwise

the application will not be adm1ss1ble

‘"~ _Rule379 - Exammatlon and decrsron

1. The Registry shall examine the formal admrssrblhty of the apphcat:lon for legal a1d and the “

~ conditions regarding the financial srtuatlon of the apphcant pursuant to Rules 377. l(a), 2 and
377A ' ~ R

2, If the requn'ements referred to in Rules 377. 1(a), 2 377A, 378 and 378A: have not been met,

the applicant shall, as soon as practrcable be invited to correct the deficiencies within 14 days

3. If the requrrements referred to in Rules 377. 1(a), .2,377A, 378 and 378A have been met, the
‘decision on such application shall be taken, by way of ordet, by the Judge-rapporteur or, where
the apphcatlon is lodged before the action has been brOught by the standing judge. -

4, Before makmg adecision on an apphcatron for 1ega1 ard ‘the Court'shall mv1te the other party

to submit written observations unless it is already apparent from the information’ submitted that
‘the ‘conditions referfed-to in Rule 377.1(b) have ‘not been met. Documents regardmg the
ecohornic and financial situation of the applicant shall be made accessible to the other party
only where the applicant has consented or the applicant’s refusal of consent is unreasonable or

in the view of the Court the other party has a right to mformanon on the economic or ﬁnanclal '

- s1tuat10n of the apphcant )

5. An order refusing legal a1d shall state the reasons on whxch it is based '
6. An order grantmg legal aid may provrde for: |

~ () an exemption, wholly or partly, from Court fees;

(b).an interim amount to be paid to enable the apphcant and/or the representatrve of the
applicant to meet any request of the Judge-rapporteur or standmg judge prior to making a final
‘order; , s

(c) an amount to be pa1d to. the representative of ‘the apphcant or a Imut which the

 representative’s d1sbursements and fees may not exceed;-
.(d) a contnbutlon to be made by the applicant to the costs referred to m Rule 376:1(c).
' 7. Legal aid may be granted only for the period from receipt of the apphcatlon with the Court.

8. Where the .legal aid covers, in whole or in part the costs of legal ass1stance and
representatlon the order grantmg legal aid shall designate the representatlve of the apphcant

-138-



| The apphcant shall mform the Couxt promptly of any alteratlon in h1s economic sxtuatlon
‘Rule 380 Wlthdrawal of legal aid ‘

: 9. On a request by the desxgnated representatlve the Court may order that an amount shall be
. pard by way of advance . )

10. Where requested by the appheant in accordance w1th Rule 378. 2(h), the Court shall deC1de
on the suspension of any tlme limit. :

-

Rule 379A — Alteratlon of eeononnc s1tuatlon

1. If the economic situation of the apphcant which has led to the grant of legal aid accordmg to
Rule 377.1(a) alters during the proceedings, the Court may at any time, of his own motion or on
a reasoned request by the other party, thhdraw wholly or partly legal ald but only after havmg
heard the apphcant '

2. The Court may w1thdraw wholly or partly legal aid if the apphcant

| »(a) by maccurately representmg the clrcumstances of the case; has mlsrepresented its prospects
of success; ‘which are determmatrve for the approval of asmstance with Court costs, or

~ (b) has grossly neghgently made false statements as to his personal or economlc elrcumstances
or _ . n :

‘_(c) has not nnmedlately 1nformed the Court of a eons1derable 1mprovement to ms ﬁnancral

clrcumstances, ",

. | (d has been i in arrears for longer than three months Wlth the payment ofa monthly mstalment or

with the payment of any other amount

3. An order wrthdrawmg legal a1d shall state the reasons on whrch 1t is based
c | _Rule 381 - Appeal 4

An order wholly or partly reﬁ;smg or w1thdraw1ng legal aid may be appealed to the Court of

: "Appeal The.appeal shall be filed with the Court of Appeal within a period of one month after
'reeelvmg the order. The Court of Appeal may grant legal a1d for the conduct of the appeal

pursuant to the prov1smns of Rules 377 to 379

| Rule 382 - Recovery

L Where the Court has ordered another party to pay the costs of the apphcant for Iegal a1d that
_other party shall be required to refund to the Couirt any sums advanced by way of légal aid. In
. the event of a shortfall between the costs so ordered and the sums advanced by way of legal aid
- the applicant may- be requlred to ‘meet such shortfall from any damages or compensatlon

awarded by the Court or from any sum recelved by ‘way of settlement.

2. Im the event of w1thdrawal of. legal aid. under Rule 380, the appheant may be requlred to 3

refund to the Court any sums advanced by way of Iegal a1d .

[
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Annex I [see Rule g'Zi.-l]
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