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Von: Gerds, johannes
Gesendet: Montag, 13. Oktober 2014 14:23

A

Cc: Karcher, Johannes

Betreff: ' Draft legat team Experts Panel

Anlagen: - 141010 draft legal aid - experts panel.docx; 141010 Explanatory notes legal

aid - experts panel.doox

Dear Colleagues,

two weeks ago | had the honor to present our draft text on legal aid to the Expert Panel of the UPC in London.

The experts thanked us for our efforts and support most of the provisions. Nevertheless, they raised some critical

points which | now tried to take care of in our draft. In the comments to the draft text on legal ald you will find their
“poncerns.

The draft has not been streamlined by a native speaker, this will be done after we agreed on a final version.

it would be great to hear from you until 21 September 2014, otherwise we would forward the text to Prep. Comm.

Best regards
Johannes Gerds
Federal Ministry of lustice and Consumer Protection Judge, Staff Counsei Division RA 2: civil procedure

Mohrenstrafle 37, 10117 Berlin, Germany Tel. (030} 18 580 -
Fax: {030} 18 580 -
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GAL AID

Rule 375 — Aim and scope

1. In order to ensure effective access to justice, the Court may grant legal aid to & party who s a
natural person (the applicant}.

2. Legal aid may be granted in respect of any proceedings before the Court.

Rule 376 — Costs eligible for tegal aid

1. Subject to Article 71(3) of the Agreement, legal aid may cover, in whole or in part, the
fotlowing costs:

{a) court fees;
(b} costs of legal assistance and representation regarding
{iy pre-litigation advice with a view to reaching a settlement prior to commencing lega!
proceedings;
(i) commencing and maintaining proceedings before the Court,
(iiiy all costs relating to proceedings including the application for legal aid.
(iv) enforcement of decisions
{c) other necessary costs refated to the proceedings to be borne by 2 party, including costs
of withesses, experts, interprefers and transiators and necessary travel, accommaodation
and subsistence costs of the applicant and his representative.

2. Subject to Article 71{3} of the Agreement, legal aid may also cover the costs awarded to the
successful party, in the event that the applicant loses the action.

Rule 376a —~ Maximum amount to be paid for representation

For the costs of representation in the sense of Rule 376 (1} b) the maximum level of legal aid that can
be granted by the Court corresponds to the maximum amount of recoverable costs laid down in the
decision of the Administrative Committee pursuant to Articie 69 (1) of the Agreement and Rule 152 {2)

of the Rules of Procedure,

maximum level of legal aid for representation in the sense of Rule 376 (1) B, considering the necessary

| costs for leaa! representation in the member states and the guarantee to adequate access to justice. ‘Kommentar [GI1}: The bxpert Panel
advised to delete the reference to the costs |
of representation i the appiicants

Ruje 377 — Conditions for granting legal aid member state and give the Administrative |
Lommitttee the power to define
. . . . . e 5 thresheids befow the maximum
1. Any natural person who is & union citizen or a third country national residing lawfully in a EY member recoverable costs. They emshasized that
State shall be entitled to apply for legal sid where: tegal aid should not caver the maximura

costs for the best representation possibis
bt ealy the necessary cests of effactive
representation.

{a) due to his or her economic situation, he or she is wholly or partly unable tc meet the costs

referred to in Rule 376; and
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Mﬁ*@ﬂ@ﬂ%@%ﬂ—m funds-for-creating -or-securing-fivelihood-or-for-establishing—a
By mﬁm@mmmmm@w@m@m afa-the
Sf-yeieh-ie-subsidized-by-Hyo-state:

Rule 378 - Application for legal aid

1. An application for legal aid may be lodged before or after proceedings have been started before the
Court,

2. The Application for legal aid shall contain in a language of a Contracting Member State:

{a) the name of the applicant;

(b} postal and electronic addresses for service on the applicant and the names of the persons
authorised to accept service;

{¢) the name of the other party as well as postal and electronic addresses for service on the
other party where available and the names of the persons authorised to accept service, if
known;

(d) the action number of the action in respect of which the application is made or, where the
application is lodged before the action has been brought, & brief description of the action;

(e} an indication of the value of the action and the costs t¢ be covered by legal aid;

(fy where legal aid is requested for costs of legal assistance and representation, the name of the
proposed representative;

(g) an indication of the applicant's financial resources, such as income, assets and capital, and of
the applicant's family situation including an assessment of the rescurces of persons who are
financially dependent on the applicant;

(h} where appropriate, a reasoned reguest for suspension of a time limit which would otherwise
need to be observed until the date of notification of the order deciding on legal aid.

3. The application for legal aid must be supported by
{a) evidence of the applicant's need for assistance, such as certificates aftesting his income,
assets and capital and family situation; and
(b)Y where the application is lodged before the action has heen brought, an indication of the
evidence in support of the action.

4. In the event of an appeal, a new application shall be lodged.
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{d) a contribution to be made by the applicant to the costs referred to in Rule 376.1(c).
| 7. Legal aid may be granted oniy for the period from receipt of the application with the court.

. B. Where the legal aid covers, in whole or in part, the costs of legat assistance and representation the
i order granting legal aid shall designate the representative of the applicant

9. On a request by the designated representative, the Court may order that an amount shafl be paid by
way of advance.

10. Where requested by the applicant in accordance with Rule 378.2{g}, the Court shail decide on the
suspension of any time limit.

Rule 379a — Alternation of economic situation

| The appiicant has an obligation to inform the Court promptiy of any altersation In his economic situation.

Rute 380 — Withdrawal of legal aid

1. If the economic situation of the applicant which has led to the grant of legal aid according to Rule
377.1(a) alters during the proceedings, the Court may at any time, of his own motion or on a reasoned
request of the other party, withdraw wholly or partly legal aid but only after having heard the applicant.

2. The court may withdraw whoily or partly iegal aid if the party

(a} by inaccurately representing the circumstances of the case, has misrepresented its prospects
of success, which are determinative for the approval of assistance with cowrt costs; or

(b} has at least grossly negligently made false statements as to his/her personal or economic
gircumstances; or

(¢) has not immediately informed the court of a considerable improvement to his/her financial
circumstances;

(d) has been in arrears for longer than three {3) months with the payment of a monthly
instaiment or with the payment of any other amount,

3. An order withdrawing lega!l aid shall state the reasons on which it is based.

Ruile 381 — Appeal

An order wholly or partly refusing or withdrawing legal aid may be appealed to the Court of Appeal. The &
appeat must be filed with the Court of FistInstancefAppesl within a period of one month frem { Kommentar [GI7T: The experts prefer |

. to-be bpthe i appeal is not fied with the Court of first
tFas-te- emeé%%a%e&he&e&se&—%h&eemm OG- ~Coprt-af-Appea-withoeud

l receiptafter receiving the order. tsfaras-the Court-ef-Fisst-Insionce-considers-the-appeah-te-be-corred 1asmohﬁed appeal procedure in which the |
I i

! \

H

watue-dely—The Court of Appeal may grant legal aid for the conduct of the appeal ynder the conditions | Appeat

i setin Rules 377 19 379. | Kommentar [GIB]:  should be clear in |
| the text that the deadiine for appeals starts

i_if‘aer receipt of the order, :

Rule 382 — Recovery
1. Where the Court has ordered another party to pay the costs of the applicant for legal aid, that other

party shali be required to refund to the Court any sums advanced by way of legal aid. In the event of a
shortfall between the Costs so ordered and the sums advanced by way of legal aid the applicant may be
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Explanatory notes for rules on legal aid

In order to guarantee adequate access to justice, Article 71 of the Agreement provides that a
party who is financially unable to meet the costs of proceedings before the Unified Patent
Court is to be granted legal aid. This is intended to ensure that parties are not deterred from
pursuing claims that would otherwise have good prospects of success on account of their

econoniic circumstances.

The rules of procedure set out the details of the conditions, scope, procedure and withdrawal
of legal aid. In order to create a high degree of legal clarity and transparency, thus allowing
potential applicants to gauge the prospects of an application for legal aid in advance, the
rules of procedure contain detailed provisions in particular for assessing financial need. This

will increase the transparency and, consequently, acceptance of the Court's decisions.

The suggested provisions are based on a proposal by the group of experts headed by Kevin
Mooney. Additions and amendments to the original proposal are highlighted in red.

Rule 375 (Aim and scope)
The provision of legal aid and its restriction to natural persons is in line with Article 71 para. 1

of the Agreement.

Rule 376 (Costs eligible for legal aid}

in order to ensure that those in financial need have effective access to justice, legal aid must
cover court fees as well as the costs of professional legal assistance and representation.
Since it is sometimes necessary to enforce one's rights by way of compulsory enforcement,
legal aid must aiso cover the costs of such enforcement. Uitimately, access to justice would
not be guaranteed if the party winning the case were unable to enforce the judgment for lack

of funds.
Rule 376a {(Maximum amount to be paid for representation}

cannot-be recommended-for-budgetarny reasens,-besause-lawyers' fees varywidely-smong
member-states.-Considering the applicant's right to freely choose a lawver and the freedom
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f amy-income-remains—afier-deduction-of-the-above-mentioned-—items-{disposable income

remains, which is not high enough o cover all costs), the applicant is generally obliged to

use this money to cover the costs of the proceedings_by paying monthly instalments.: iln

order to spread the burden, however, the applicant-is—enly-expected-io—pay—monthly
instalments —amounting—-i6—50-percent—of-this—sum:-Administrative  Commitlee shall set

thresholds -Rates-otiess-than ten-euresare not-to-be-claimed, sincethe administrative cutlay

the-applicant-defining the percentage of disposable income to be used by the applicant to

cover the costs of proceedings. These should guarantee that applicants are not burdened

with_monthly instalments creating a disincentive to work while taking account of the public
budgetary interests. The- W%ﬁw@ﬁ%@&wﬁ&fﬁ%&&ﬂ%%ﬁﬁ%%@i&ﬁ%ﬂ%@%f

therelore-impeade —assess—to justicer-the - number—of -monthly—instalments—islimited--to-—a

In addition to their income, applicants must use their assets {o the extent that this can be

reasonably expected of them. ln-orderto-avoid-undue—-hardship—the-provisionliste-the
sategories of assets-—which—are-protected—and--are- thus—exempt from—use—These—include
assetssecuring-tivelibood -or-serving to-supplement retirement—or the-sale-of which weould
t@—seMum-speeéaéwassets~-ee%d@e@%ag&asauaam4mmﬁué@auyassemngmemﬂgm&
insurer — are-considered  assssete which myust be-used—if the applieant's legal oxpenses
rsuranse -is-table-te--pay-the-cosisthe—applicant-is—nol considered to-be-in-need of
assistance and-legalaid sannet beprovided:

The Administrative Commitiee will have to determine and adjust the provisions on assets o

be used to cover the costs of proceedings,

Rule 378 (Application for legal aid}
The application to be granted lega! aid may be lodged before or after proceedings have been

started. The rule aiso stipulates the information that must be inctuded in the application.
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instalments. This provision outlines the repercussions of such conduct and serves to protect
the Court's budget. If approval is withdrawn, the applicant is required to refund the cosis in
full (Rule 382).

Ruie 381 (Appeal)

In the interests of providing effective legal protection, an order refusing or withdrawing legal
aid may be appesaled. The-ruiingdivision ot the Courd of First Instance -is-given-the
economy-f-the Gourt-ef First-Instance  does not remedy its decisien, To_accelerate and
simplify the appeal procedure. -the matier-will-be adjudicatedappeal has to submitted-by to
the Court of Appeal_within one month after receiving the order of the Court of First instance.

To guarantee effective access to the appeal procedure, the Court of Appeal may grant lega

aid under the same conditions as the Court of First Instance, Changes in the economic or

financial situation of the applicant or the prospects of success taking place after the decision

of the Court of First Instance have 1o be considered by the Court of Appeal.

Rule 382 (Recovery)
The provision serves to implement Article 71 para. 3 of the Agreement and is in line with the
principle that the unsuccessful party must bear all the costs. Accordingly, the party opposing

the party granted iegal aid must refund the sums paid out as legal aid to the Court.
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. Vo Gerds, Johannes
Gesendet: Freitag, 17. Oktober 2014 17:26
A
Cc , archer, Johannes
Betreff: AW: Draft legal team Experts Panel
Anlagen: 141017 Explanatory notes legal aid - experts panel_redrafted2.docx;

141017 Tilmann-Amendment Rule 375 Legal aid_redrafted.docx

Dear Colleagues,
attached you find the amended version. | took account of Elkes critique.
1 wish you all & nice weekend.

fﬁest regards

Johannes Gerds

“johannes Gerds

Federal Ministry of justice and Consumer Protection Judge, Staff CounSe!, Division RA 2: civil procedure
MohrenstraRe 37, 10117 Berlin, Germany Tel. {030) 18 580 -
Fax: (030) 18 580 -

-—--Urspriingliche Nachricht-—--
Von: Gerds, Johannes
: Donnerstag, 16. Oktober 2014 15:09

Cc: Karcher, Johannes

- Betreff: AW: Draft legal team Experts Panel

Bear Colieagues,

In addition to the draft submitted on Monday i JiPFrom the Experts Panel sent me another Amendment to
the text in Rule 375 which | find considerable. It makes clear that applicants for legal aid need 2 reasonabie interest
in the ciaim to apply for legal aid.

The amended explanatory note will follow. If you have any suggestions to the changes in the new draft, please fet
me know as soon as possible, since we will have to submit the text to Prep. Comm. on 22 September 2014.

Best regards
Johannes Gerds »
Federal Ministry of Justice and Consumer Protection ludge, Staff Counsel, Division RA 2: civil procedure

Mohrenstrale 37, 10117 Berlin, Germany Tel. {030) 18 580 -
Fax: (030} 18 580 -
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Explanatory notes for rules on legal aid

In order to guarantee adequate access 1o justice, Article 71 of the Agreerment provides that &
party who is financially unable to meet the costs of proceedings before the Unified Patent
Court is to be granted legal aid. This is intended to ensure that parties are not deterred from
pursuing claims that would otherwise have good prospects of success on account of their

economic circumstances.

The rules of procedure set out the details of the conditions, scope, procedure and withdrawal
of legal aid. In order to create a high degree of lega! clarity and transparency, thus allowing
potentia! applicants to gauge the prospects of an application for legal aid in advance, the
rules of procedure contain detailed provisions in particular for assessing financial need, This

will increase the transparency and, consequently, accepiance of the Court's decisions.

The suggested provisions are based on a proposal by the group of experts headed by Kevin
Maooney. Additions and amendments to the original proposal are highlighted in red.

Rufe 375 (Aim and scope)

The provision of legal aid and its restriction to natural persons is in line with Aricle 71 para. 1 Formatiert: Deutsch (Deutschiand)
of the Agreement. Jt clarifies that fegal aid for the claimant is limited 1o parlies as defined in .. | Formatiert; Englisch {USA}
Article 47 of the Agreement on a Unified Patent Court (UPCA) In paricular, all olaimants | Formatiert: Englisch (USA)

applving for lagal aid not entiled under Article 47 (1) — (8 UPCA have io be concermned by a

patent and entitied {0 bring actions in accordance with its national law. { Formatiert: Engiisch (USK)

) { Formatiert: Engfisch (USA)

Rule 376 {Costs eligible for iegal aid}

iy order to ensure that those in financial need have effective access o justice, legal aid must
cover court fees as well as the costs of professional legal assistance and representation.
Since it is sometimes necessary 1o enforce one's rights by way of compulsory enforcement,
tegal aid must also cover the costs of such enforcement. Ultimately, access to justice wouid
not be guaranteed if the party winning the case were unable to enforce the judgment for lack

of funds.

Rule 376a (Maximum amount to be paid for representation)
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detailed rules on the deductions of income to be used and adjust these ruies regularly.

Applicants could-net-be-expected-to-use-these pars—oi-their-income-primarily-for-condusting

denied access-iojusticeNaturally-the sllowances for spouses and childgren-do-not apphv-do
those spouses-and-children-who have g sufficientincome of their owne

if any-inseme remains—after dedustion—of-the-above-mentionad-items {disposable income

remains, which is not high enough to cover all costs), the applicant is generally obliged to

use this money to cover the costs of the proceedings_by paving monthly instalments.: iln

order to spread the burden, however, the applisaniis—orlyexpestedicpay monihiy

thresholds -Rates-ef-less-than-ten-eures are-not-to-be-clamed; since the administrative eullay
would-bo-disproportisnate-te-the-ameunt-oblained.-Where-disposable-income-oxceeds-600

instatrents exceoding-60%-of-ihat iIncome-in-acoarsance with-the financial circumstances-of
the-applicant.defining the percentage of disposable income o be used by the applicant 1o

cover the cosis of proceedings. These should guaraniee that applicants are nof burdened

with monthiy_nstalments creating a_disincentive to work while taking account of the public
budgstary interests The-provision—of-Rule-3Fapara-3-means-that-the-relative-portion—-of
disposabie income payable as an instaiment ihoragses as the ncome rses (prograssiont.in
orgerio-ensure-thai-appisanis—are-noet-burdoned with-monthly-instalments-over-ios-long &
period-of - tme-{which-—could-discourage--them-from -judiclally--asserting—theirrights—and
thersfore-impeade -ascessto-wstsel-the number of menthiy nsialments s -limiad 64

maximum-of48.

in addition {0 their income, applicants must use their assets o the extent that this can be
reasonably expected of them. ir-erder{o-aveid-undue-hardship-the-provision-lists—the
categores--of-assets--which--are-protesied--and--are-thus-exempt-from--use. - These-include
uhderstangably-amountio -anunaccepiable hardship-for the applicant—Here as-well-having
which-would inapprapristely - impede - aotess-tojustice. - Glaims -against third parties for
reimbursement-ol-liligation-cosis-and-lawyers-iees—in-particularagainst g legal expenses
msurer-—-are-considerad- as-assets--whish-must-be-used. - the applicant's legal expanses

assistance and legal sid cannot be provided,

10/12



Lt 05.03.2020
733_2014, gov. redacted www.stjerna.de

situation improves, hefshe must contribute as appropriate to covering the costs of the legal

action,

In addition, the Couwt may withdraw its approval if the applicant has provided
misrepresentative information regarding the fulfilment of criteria determinative for the grant of
legat aid or, through gross negligence, has made false statements as to his/her financial
circumstances, or has not compiied with his/her reporting duties or an obligation io pay
instalments. This provision outlines the repercussions of such conduct and serves {o protect
the Court's budget. i approvaf is withdrawn, the applicant is required to refund the costs in
full (Rule 382).

Rule 381 (Appeal}
in the interests of providing effective legal protection, an order refusing or withdrawing legal
aid may be appealed. The-ruling-division—ef-the Gourt-of-Firstinstance -is-giventhe

ecenomy.--the Gourt-of First-instance-does -net-remedy -ils-desision. To_accelerale_and
simplify the appeal procedure, the mater willbe-adjudicatedappeal has to submitled by 1o
the Court of Appeal within one month afler receiving the order of the Court of First Instance.

To guarantes effective access o the appeal procedure, the Court of Appeal may grant iegat

aid under the same conditions as the Count of First insiance. Changes in the economic or

financial situation of the applicant or the prospects of success taking place after the decision

of the Court of First Instance have to be considered by the Courl of Appeal,

Rute 382 (Recovery}

The provision serves o implement Articie 71 para. 3 of the Agreement and is in line with the
principle that the unsuccessful party must bear aif the costs. Accordingly, the parly opposing
the party granted legal aid must refund the sums paid out as legal aid to the Court.
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LEGAL AID

Rule 375 — Aim and scope

1. In order to ensure effective access to justice, the Court may grant lega! aid to a party who is a
natural person (the applicant).

2. Legal aid may be granted in respect of any proceedings before the Court for which the applicant may
bring actions pursuant to Article 47 £63-of the Agreement-
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