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Von: Jacobi, Axel

Gesendet: Dienstag, 12. Juli 2016 17:17.

An: Jean.Bergevin@ :eu; 'Michael KOENIG@ eu'
Cc: Karcher Johannes; Pakuscher rene

Betreff: European Patent Reform / Unified Patent Court / SME / Affordable European Imgatlon fee insurance
schemes -

Dear Jean, dear Michael,

since the question has been raised during Parllamentary proceedmgs inre the Agreement ona Unlﬂed Patent -

Court
js:/{www.bmiv.de/SharedDocs/Gesetzgebungsvérfahren/DE/Uebereinkommen Einheitliches . Patengg_erlch
t.html html )., whether the new system is sufficiently attractive for SME, | am wondering whether you could provnde
- us with a short update on IP legal expense insurance schemes.

Affordable European litigation fee insurance schemes would indeed be nice. Accordlng to the Single Market
Strategy (section 3.3.1, p. 75/76) the Commission is in the process of reviewing national IP legal expense
insurance schemes in certain Member States.

Are there any results already? What are the next steps?

Kind regards, in particular from Johannes,

(17,5//“/,___ 3/; 1(/7&/%/@ | 1|1:§3‘
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Possible Components of an SME IPR

Presentation to the Select Committee of the
Admmlstratwe Council of the EPO. Mumch 13 and 14
October 2015.

Jean Bergevin, Head of unit F5, DG GRjW Eumpean
Commission
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Gontext |

+ Response to the call of Member States to ensure
that the unitary patent can be attractlve to SMEsw
wrthm the EU. - -

» Must aﬂdreSS the needs of iden’tlfiedwlvnnova’tWe
SMEs (w:th real patentmg potential) across the
EU. .

. Must ensure for these SMEs wh,_; are real
innovators that the expected net retums of
patentmg outwelgh the costs.

B ;  5]133
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Dlrect European Structural and Investment Funds towards
patenting activity for identified innovative SMEs.

AffordableEuropean Iitigat‘ion fee insurance schemes.

Lmk IPOs and expert IPR servu:e prov:ders Into European
busnness networks to provide SMEs with IP portfoho info.

Develop the speCIahsed mediation and arbltratlon servnce |
- so that |t meets SMES needs. | »

6. 133



European Stru_p:»-tural and

Investment Funds (E;.;'___g IF)

' There are budgets for SMEs and mnovatlon but left to
- Member States and regions who may not be putting it into

IPR (some already use.- them for the support to natlonaIA

patents).

Commission will establish guidelmeé for use of these
funds for IPR purposes in support' of iInnovative SMEs
suggestmg mp!ementatuon/momtorlng by IPOs..

Would try to lmk/mtegrate these gundelmes to research

funds (SME instrument under Horizon 2020)

.

- o ' . : ©20065.11-9516-31-492-2016
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8 ,‘ME mstrument under F orizon

2.20

Research Funds — "SME Instrument”, Can get a voucher of

€50,000 part of which can be used to plan IPR (Phase 1).

Once they have an a_ctual innovation project (Phase 2) can
claim u.p to €2.5 million that can be u_sed a-lso for patenting.

Very successful scheme — only 10% get funded but 50% of |

projects considered worthy of funding. The remaining 40%

‘will have a facilitated access to ESIF fundmg (through so

called Seal of Excellence)

8133
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- Optimise use of European Ent‘erprisé Network funded under =
COSME programme (info, business advice, matchmakmg
lnternatlonahsatlon of SMESs).

Could use COSME/natlonal funds to also provnde gundance
to spemallsed IPR services (i.e. via 1POs). .

Subsidisation of prellmmary patent search for the mdlwdual
appllcant’? Also trademark/deSIQn advme

. TA,.,,V,:,,,,;,,,,,:,,,,,,,,,#, , . 9 | 133
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Insurance for litigation fees

Insurers believe the Unitary patent and Unified Patent Court

provide the conditions and scale of market to offer viable,
affordable insurance products for SMEs applying for
patents. | | -

- Prior "Iabelledﬁ' 'projects “should reduce risk further and

therefore allow for eVen more attractive insurance rates.

Scheme should also offer policies to cover Iltlgatlon fees for -
- trademarks and designs. o » -
D ¥ 5

10 | 133
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~ Mediation and arbitration service

Should be up and running from day 1.
~ Aimed at assisting SMEs.
- Important also for Standard Essentiél Patents.

Commission's services wnllmg to work closely wnth the
centre to develop and promote its services.

111133
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We hope to announce the SME IPR package at the end off.

October in the Internal Market Strategy

A unanimous opmlon at thIS meetlng on the dlstrlbutlon key
~ gives the political impetus to get this SME IPR programme
into political focus and running by end 2016.

Necessary for EPO/‘IPOS/OHIM to work with Commission

over next twelve months to ensure that it is successful and 3

contributes to the success of the unitary patent

12133
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1. UPGRADING THE SINGLE MARKET

A deeper and fairer Smgle Market is one of the European Cornm1ss1on s 10 political |
priorities.. Removmg remaining regulatory and non—regulatory barriers in the Smgle Market -

for goods and services-was identified as a priority 1n the 2015 Annual Growth Survey'.

The Single Market is arguably among European Umon s greatest achievements. For over 20
years, it has helped companies to benefit from economies of scale, triggered efficiency gains
that support EU compet1t1veness and offered consumers an 1ncreased ch01ce of products and
services.at lower prices.

For all the progress made, too many significant economic barriers remain, notably in the area

of services. The Commission estimates that more ambitious implementation of the Serv1ces
Directive would add 1.8 % of EU GDP2, :

The recent report on Single Market integration and competltlveness in the EU and its Member
States® underlines that labour productivity growth could be increased in the EU if regulatory
barriers to competitiveness and integration were removed, thus allowing for improvements in
the allocation of resources across firms and sectors in the Single Market. The reallocation of

_resources will have to proceed along three axes:

i. movements of cap1ta1 and human résources from low to hlgh product1v1ty firms within
sectors inthe Member States;

ii. new technological developments, changes in input prices.and the emergence of new

business models suggest that cross-sectoral reallocation of human ‘and capital’

resources may take increasing importance in the future as a source of produetivity
growth; and . ~

iii. as a-third source of productivity growth, the geographical reallocation of resources
within the Smgle Market and a better insertion of EU firms in international value
chains.

As Slngle Market opportunities have not yet been fully exploited in this respect -the .

Commission is brmgmg forward a Single Market Strategy” comprlsed’ of a set of feasible

‘measures that are critical to meeting these objectives and thus reaping the benefits of the

Smgle Market. The measures are coherent with and build on other Commission initiatives.
The. strategy supports a broader European strategy to boost growth and ]ObS It also addresses
the objective of a deeper and fairer Single Market with a strengthened industrial base.

Furthermore, it focuses on making the Single Market a springboard for EU ‘companies;.

~ notably SMEs and start-ups in particular, to scale up and expand their operatlons

! COM(2014) 902. '

httg //ec.eurofya.eu/economy. ﬁnance/;)ubhcatlons/economlc nat)er/ZO]Z/udﬂecp 456_en.pdf

Integranon and Competitiveness in the EU and its Member States, Commission Staff Working Document,
(2015) 203.
* COM(2015) 550.
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The measures fall into three categories:

1. Creating opportunities for consumers, professionals and busmesses by enabling the
balanced development of the collaborative economy, giving start-ups the opportunity
to scale up and grow cross-border, unlocking investment (in particular for SMEs),

creating: a ‘services passport’ for companies, modernising the regulation of -

- professions, addressmg restrictions in retail establishment and preventlng unjustlﬁed
dlscrlmmatlon against consumers and entrepreneurs;

2. Encouragmg and enablmg the modermsatlon and innovation that Europe needs,
through more transparent, efficient, sustainable and accountable public procurement,
‘promoting innovation procurement, modernlsmg the EU’s intellectual property

framework, and raising quality and promoting interoperability through a modermsed ’

standardisation system and European standards; and

I3

3. Ensuring practical delivery that benefits consumers and businesses in their daily

lives, by’ taking-a smart and collaborative new approach to enforcement and
‘implementation, improving the delivery of the Services Directive by reforming the
notification procedure and strengthening the Single Market in goods,

This document is structured around these three categories and provides evidence to underpin
each measure. Each measure is complemented by an analysis of the policy context and a
description of the problem encountered and the expected impacts. The legislative measuires
will be subject to further impact assessment work, which will ultlmately form the basis for the
Commission’s dec151ons

2. CREATING OPPORTUNITIES Fo_R CONSUMERS AND BUSINESSES
‘2.1, Ennnling the balanced development of the collaﬁorative economy
' rPolicy context |
The collaborative economy’ is developing rnpidly The fake up of collaboraﬁve business

models has been particularly Wldespread in certain sectors, such as transport accommodation
and professional services, but is growing across the whole economy '

The collaborative economy creates new opportunities for services providers, innovative.

entrepreneurs and existing companies. It leads to greater choice for consumers, and often
lower prices in the market. It can also contribute to increasing economic, social and
environmental value of idle -assets and resources, and increasing employment through more
flexible job schedules. In some cases, the emergence of new business models impacts existing
markets, creating tensions with existing goods and services providers. In part this stems from,
uncertainty relating to applicable regulation, e.g. on licensing, consumer pl‘otecnon taxat1on
social security and employment models.

- % Sometimes also known as, infer alza, collaboratlve consumptxon, the sharing economy, peer (P2P) economy,

the access economy, efc. -
¢ Stokes K., Clarence E., Anderson L., Rinne A, ‘Makmg sense of the UK collaborative economy’, Nesta

Collaboratzve Lab, 2014.
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Some Member States and local authorities have begun to react to the regulatory challenges
posed by the collaborative economy in a varied and often ad hoc way, thus risking the

creation of an uneven playing field for companies across different Member States or across

regions within the same Member State. The Commission has already received a number of
complaints in relation to regulatory measures taken in some Member States.

A elear and adequate regulatory environment is essential to ensure that the benefits of the

collaborative economy fully materialise. Divergent approaches and hasty regulatory responses

may lead to the fragmentation of the Single Market and to the under-explmtatlon of the
opportunities that the collaborative economy offers to entrepreneurs and consumers in the EU

The importance of the collaborative economy has also been recognlsed in the context of

action .on platforms in the Digital Single Market Strategy’, which announced -that the
Commission would address the regulatory challenges posed by the collaborative economy in
the Slngle Market Strategy and in the e-commerce framework, as appropriate.

On 24 September 2015 the Commission launched a public consultation allowing all
interested parties (platform providers, traditional service providers, new service providers,
users of such sérvices and public authorities) to present their views on the opportumtles and
issues raised by the emergence of the collaborative economy and the most appropriate EU
policy response®, The results of this consultatron will complement the analysis in this Staff

“Working Document.

‘Problem and 1mpact

Collaborative business models create new opportunities that add value to underutilised assets
in an innovative way: private homes are being opened up to tourists, private cars are being
used for car-sharing/offering lifts, previously owned goods are being rented, sold or swapped,

laboratories ‘and research ﬁndmgs are being opened up to non-academics, the quality of
plumbing and accountancy services is bemg reviewed online, deprematmg or unexploited
skills are being bartered for community services of odd jobs. The online platforms that enable
the rise of the collaborative economy range from small local initiatives to large international
companies.

Some of the issues that are faced by stakeholders and have an impact on the sustainable
growth of the collaborative economy and existing business models are spec1ﬁc to the sector in

an impact on the collaborative economy as a whole. -
Regulatory burden and uncertainty

Collaborative economy business models present new options to consumers in sectors that
have been dominated by traditional business-to-consumer models. Well-established rules in-

_these sectors often do not fit the nature and features of collaborative business models. This

may become a disproportionate burden that slows the development of innovative services
down. Moreover, it is often unclear whether and how current rules apply to individuals or

7 European Commrssron A ngztal Single Market Strategy for Europe, COM(2015) 192 and SEC(2015)100
8 European Commission, open consultation on ‘Regulatory environment for platforms, online intermediaries,

data and cloud computing and the collaborative economy’: hitps://ec.europa.cu/eusurvey/runner/Platforms/

~ which the initiatives take place. Others reflect important cross-cutting concerns that can have :
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companies adopting collaborative economy models. In that respect, regulators face a number
of questlons ~

F irstly, there may be sectors where business authonsatlons and reglstrauon obligations exist.

- In these cases, it is not clear to what extent such types of obligations apply to individuals and’

+ services providers in the collaborative economy. For professional providers, the question as to
whether existing obligations are justified by overriding public interest reasons may be asked
" not only in relation to providers embracing collaborative business models, but also. in relation
to traditional providers. In addition, it would have to be assessed whether restrictions are
proportionate and Justlﬁed under- ex1st1ng fundamental freedoms and EU leglslatxon such as
the Services Directive’.

- Secondly, consumer protection legislation aims to protect the. safety and interests of
consumers and to target problems stemming from information asymmetry or a weaker
- bargaining position when dealing with service providers. When collaborative models are
used, the transaction is often peer-to—peer thus raising questions as to whether the same level
of asymmetry may occur. It is not clear to what extent some of those issues may be fully
addressed by the reputational systems and control mechanisms usually set up by the
collaborative economy platforms and used by providers and users. Lack of consumer trust
may discourage transactions and reduce the benefits of the collaborative economy.

Thirdly, the emergence of the collaborative economy also brings new questions as regards
liability. Platforms may take no responsibility other than to facilitate a transaction between a
provider and a user. This creates uncertainty about whether providers are sufficiently covered
to address their liability, especially given the fact that appropriate insurance schemes for
collaborative economy services are still in the early stages of development.

All parties are negatively affected by regulatory uncertainty. Providers face the uncertainty of
the applicable regulatory framework, which leads to legal and financial risks, including the

C e
e

risk of disproportionate regulatory reactions. Incumbents often claim the existence of unfair

competitive advantages for providers under the collaborative economy, who may be subject to
different rules, while offering a service that is considered a close substitute/replacement of
their services. Regulatory uncertainty and fragmentation across and within Member States
complicates (or even impedes) market- access and -limits investment opportunities for
platforms. Users are concerned by issues linked to insurance, safety, trust, data privacy, etc.
Finally, public authorities face important policy and regulatory challenges given the wide

variety of collaborative economy initiatives across many sectors; the delicate balance that K

needs to be found between consumer choice, stimulating innovation, protecting consumers

and ensuring fair competition; and the different layers of government responsibility (local,

national and EU level) related to collaborative economy issues. This leads to the question of
ensuring a level playing field.

~ The existing level of regulations as they apply to traditional service providers cannot
. automatically and in each and every case be considéred a benchmark for the collaborative,
economy This means that the objective of creating a level playmg field between collaborative

? European Union, Directive 2006/ 123/EC of the European Parliament and of the Council on services in the
internal market', 2006. :
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and tradltlonal economy actors could also imply reducing regulatory requirements for the

provision of services through tradmonal channels.
Unexploited potential

Possibilities offered by the collaborative economy have not yet been explored fully and many

business models are ‘still being tested. EU policies should support consumer choice and. -

entreprenéurship in this field, empower people to capitalise on their assets, property;
knowledge, and skills, and stimulate small and mrcro-entrepreneurshlp amongst the general
public. This clearly includes providers of traditional services that may also want to offer their
services through collaborative economy platforms.

Collaboratlve economy models may also be applied in the field of collaboratlve production,
where the combination of open-design, crowd-sourcing and decentralised manufacturing is
still new. The possibility to find:efficiencies, to save money, but also to use each other's
networks and customers are features of the collaborative economy offering opportunities for
busmesses also in the field of collaboratlve productlon marketing and branding activities or
logrstlcs

Wider questions

The collaborative economy raises a number of additional wider questions. These include the
evolution towards ‘a more on-demand economy- and the impact this has on workers. On the

‘one hand, the collaborative economy allows workers/entrepreneurs to organise their work

(and tirhe) on a more independent basis and creates new opportunities for the unemployed to

~ enter the workforce. On the other hand, this could mean a shift of certain risks from firms to
workers (e. g. income mstablhty, absence of minimum wages, etc.), thus changlng the nature
and balance of labour relationships. :

In addition, there could be mixed effects on pubhc budgets: on thé one hand the introduction

of more informal and on-demand activities under the collaborative economy could have a.

negative impact due to less revenue being ‘generated from taxes and social security
contributions. On the other hand collaborative economy platforms offer new opportunities to

increase tax revenues, as well as to fight tax evasion through the traceability of every -

operation. : : -

Finally, the collaborative economy involves not only sharing goods and services but, in many -

cases, personal data as well. Protecting the privacy of providers and consumers is 1mportant to

- secure and maintain the trust of the dlfferent actors mvolved

Impact

The collaborative economy can enable a more efficient use of resources, knowledge, skills,
and assets, thereby increasing productivity and allowing for alternatives to traditional services

and goods. It can offer consumers more choice and convenience, potentially at a lower cost,
and presents a viable alternative to ownership. Moreover, it. supports entrepreneurship and

10 Busmess Innovatxon Observatory, 'Collaboratlve economy, Collaborative productlon and the maker economy A
Case Study 51, September 2015.
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—

reduces barriers for individuals ‘to becoming economically actlve thus helping the -
(re)integration of cmzens into the labour market. .

Several studies show that partlclpatlon levels in the collaborattve economy are already high in
some sectors and have the potential to increase even further across many different sectors of
the economy’ Current estimates indicate that 68 % of adults globally are willing to share or
rent goods for money :

The collaborative economy provides important opportunities to raise growth and create jobs.

The onhne platforms at its heart are expanding the market for the temporary usage of services

and assets  on the side of both supply and demand, whilst the majority of revenues- and
employment generated are going to the individual providers. According to a recent study,'?

the five main collaborative economy sectors (peer-to-peer finance, online staffing, peer-to-

peer accommodation, car sharing and music video streaming) have the potential to increase

global revenues from around EUR 13 billion now to EUR 300 billion by 2025. A third of
European consumers say that they w1ll 1ncreasmgly participate in the collaboratlve
economy - . i

At the same time, the collaborative economy is having an impact on sector incumbents that
are coming under pressure to respond to consumer expectations. Some of the expected growth -
may be at the expense of these providers, but an overall increase in economic act1v1ty can be
expected on the back of easier access to some of the shared serv1ces and lower prices" . This

- will benefit consumers, in particular those with a low income.

The Commlssmn intends to help enable the balanced development of the collaborative
economy by’ ensurmg that the regulatory environment is clear and adequate. The Commission

. will engage in an active dialogue with market operators, consumers and public authorities to
iidentify needs and regulatory gaps. Where appropriate, the Commission will provide guidance
as regards the application of existing EU law to the activities and sectors in which the new
collaborative economy business models are used. This guidance will aim to avoid new
business models. being hindered by over-restrictive regulatlon while at the same time
ensuring the protection of consumers and the public interest.

1 ING Intematxonal Survey, 'What $ mine is yours - for a pnce Rapid growth tipped for the sharing economy ,
2015. ;
2 Nielsen, Ts sharmg the new buying?', 2014.

1

Consumer Intelligence Series: The Sharing Economy PwC 2015,
https://www.pwe.com/us/en/technology/] ublications/assets/pwe-consumer-intelligence- ing.
economy.pdf o
" ING Internatlonal Survey What s mlne is yours - for a pnce Rapld growth tipped for the sharing economy.

Rtk For example Zervas. G, Prosperlo D., Byers J. 'The Rise of the Sharing Economy Estlmatmg the Impact of
Airbnb on the Hotel Industry ‘Boston Umverszty, 2015.
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2.2, Helping SMEs and start—ups to grow

Policy context "

L

Support for SMEs especmlly those that are young, innovative and designed to grow fast
(start-ups) is rather well established at EU, ‘national and regional level of economic

activity'”. These incentives usually take the form of ‘a financial support or other types of-

benefits in kind (e.g. training)’®. It can also involve exempting start-ups from - certain
admm}stratlve requirements that lead to additional costs for. them (e.g. accounting
requirements) ",

The EU acquis has recogmsed that specific solutions are sometimes Justlﬁed for start-ups in

the Union's regulatory environment. For instance, EU state aid rules allow for limited in-time
(first five yearsg aid for newly created small enterprlses with higher aid intensities for the
innovative ones

-~ There is.a growing consensus in emplrlcal économic hterature that scale—ups, rather than
small firms as a whole, are net job creators?!. Small start-ups are more likély to be genuinely
new firms as compared.to larger entrants, who are more likely to be a product of a merger or
acquisition. It is also found that the large majority of surviving start-ups do not grow. The
probability of exit is highest when a firm is two years old and on average the survival rate
‘beyond- three years is 60 %>, In a similar vein, . start-ups and young scale-ups
disproportionately contribute to job creation in the USA%,

High-growth young firms play a critical role in the reallocation dynamics and contribute
substantially to intra-industry labour productivity growth. At least half of intra-industry labour
_productivity growth in the USA is attributable to employment being reallocated from less
productive to more productive firms within the - 1ndustry and young firms contribute
disproportionately to this contribution from reallocatlon . According to recent OECD
research, globally most productive firms are younger than the total population of companies,

16 OECD recognises start-ups as firms that are less than three years old, see Criscuolo, C., P. N. Gal and C.

Menon, 'The Dynamics of Employment Growth: New Evidence from 18 Countries', OECD Sczence Technology

and Industry Policy Papers, No. 14, OECD Publishing, 2014 hgg //dx.doi.org/10.1787/5jz41 Thi6hg6-en

' Initiatives to support start-ups at: hitp://startupdelta.org/ in the Netherlands, or www. .startuppoland.org in
“Poland..

18 Digital Agenda for Europe, Start-up Europe Iy

 See the SME - test in the Better ’Regulanon ' guldehnes toolbox t_@g Jlec. euroga eu/smart-

regulation/guidelines/docs/br; toolbox_ en.pdf
0 Article 22 of the Commission Regulatlon (EU) N°65 1/2014 of 17 June 2014 declaring certam categories of aid

compatible with the intérnal market in application of Articles 107 and 108 of the Treaty states: 'Start-up aid -
schemes shall be compatible with the intérnal market within the meaning of Axticle.107(3) of the Treaty and

shall be exempted from the notification requirement of Article 108(3) of the Treaty, provided the conditions laid
down in this Article and in Chapter I are fulfilled' and adds ‘For small and innovative enterprises, the maximum
amounts set out in paragraph 3 may be doubled'. . d
+ 2! Criscuolo, C., P: N. Gal and C. Menon, 'The Dynamics of Employment Growth: New Evidence from 18
‘ Countrles OECD Science, Technology and Industry Policy Papérs, No. 14, OECD Publishing, 2014.

? Calvino, F., Criscuolo, C., Menon, C.,. 'Cross-Country evidence on start-up dynamics', OECD Science,
Technology- and Industry Workzng Papers, 20] 5/06, OECD Publishing, Paris, 2015, oo
Zna typlcal year, start-ups account for about 10 percent of firms and more than 20 percent of firm level gross
job creation in the USA, see: Haltiwanger, J., R. S Jarmin, R. Kulick, J. Miranda, 'High Growth Young Firms:
Contribution to Job Growth, Revenue Growth and Productivity’, (preliminary draft) in: Measuring
gntrepreneurzal Businesses: Current Knowledge and Challenges, NBER, 2014.
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* which supports the idea that young firms possess a comparative advantage in commermahsmg

rad1cal innovations®>.

- Problem and impact

Europe is not short of innovative ideas, often created by SMEs and start-ups, but too often

innovative solutions developed in Europe are not produced and commercialised in Europe. A
very small number of new companies account for a disproportionately large amount of wealth
and job creation. Compared to the USA, fewer such innovative start-ups are created in the EU
and those that see the hght of day are reluctant to expand cross-border. ThlS isa maJor missed
opportunity.

- Fragmentation

. There are large fixed costs associated to cross- border expansron also in terms of information

costs”®, SMEs are at a dlsadvantage compared to large firms, and even more so in the case of
~ start-ups: Their major problem is the lack of knowledge, which leads them to fear entering
- other EU countries because they do not know which rules apply. The development of a 'Slngle
Digital Gateway', as announced under the Digital Single Market Strategy for Europe®’, will
help address this infornation gap by further development of an ‘online one—stop shop access
‘point to all Single Market-related information, assistance, advice, problem-solving services
-and to national and EU-wide procedures for activities covered by Single Market law. This

gateway will build on already existing national and EU web portals like Your Europe.-

Regulatory fragmentatlon in the Smgle Market also ultimately cripples EU start-ups' access to
ﬁnance

nd

There are large differences across the EU when it comes to start-up average size upon entry,

survival share and post-entry growth which suggests that innovation environments do greatly
vary across the Union. Recent findings suggest that although a small proportion of EU large
firms accounts for a disproportionate share of aggregate exports outside the EU, a large
number of EU exportmg firms are small and medium enterprises (SMEs) and they have a
non-neghglble part in EU exports®®. :

Europe has a’relative_ly large share of 'static' firms that neither grow nor shrink and have lower

productivity growth. Furthermore, only a few of Europe's largest companies are young®. The
2015 Survey of Internationalisation of European SMEs revealed that in 2012-2014 only 23 %
of new and young SMEs (up to seven years old) exported within the EU and 15 % of them
exported outside the EU and that only 2 % of new and young SMEs expanded cross-border

% Andrews, D., Criscuolo C., Gal PN, 'Frontier firms technology diffusion and public policy: micro evidence
from OECD countnes The Future of Productivity: Main Background Papers OECD, 2015.

2 OECD (2009); Top Barriers and Drivers to SME Internatzonalzsatzon, Report by the OECD Working Party on

SMESs ad Entrepreneurship.
7 COM(2015) 192,

28 Cernat, L, A Norman-Lopez and A D T-Figueras, 'SMEs are ‘more important than you think! Challenges and
‘Opportunities for EU exporting SMEs', Chief Economist Note no. 3, DG TRADE, Brussels, 2014.
% Bravo-Biosca, A., 'Where is Europe’s Starbucks? Or why Evirope needs a new Single Market for entrepreneurs
to save the Euro, close the north-south-divide and drive long term economic growth', quoting Growth Dynamics,
a report by Nesta and FORA that maps the distribution of business growth in Europe and the USA, and
Bruegel’s Working Paper -2008/03, which shows that only 2 per cent of the European companies in the world’s
Jargest 500 firms by market capitalization were founded after 1975, compared to 14 per cent in the USA.
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through foreign direct investment®’. Morevoer, the study showed that young SMEs are more
likely to enter into technological cooperation with foreign firms, compared to older SMEs. In
the 2014 European Parliament of Enterprises, 84 % of SMEs stated that the Single Market
was not sufficiently integrated and was not allowing their company to operate and compete
freely™!

Barriers to cross-border expansion

Start-ups and SMEs find it difficult to identify and meet the regulatory reqmrements when
trading across borders. Amongst others, SMEs and start-ups. complain about a heavy burden
that a set of VAT registration and reporting obhgatwns puts on' them®2, Compliance with the
VAT rules inevitably becomes more complicated and burdensome when a business engages in
online cross—border transactions with customers located in other Member. States or third
countries®. Since VAT is lévied in the country of the customer and in accordance with that

country's laws different national VAT rules will apply and different tax authorities will be

involved. Overall, 16 % of SMEs that are trading across the borders and 18 % of those that do
not trade 1nternat1onally percelve comphcated foreign taxation reglmes as a major obstacle to.
cross-border expansron34

As regards company law, there persist differences between Member States’ company laws
and when founders set up subsidiaries or new compames in other Member States they face
different legal or administrative requirements than in the Member State. of their primary
establishment. These differences result in costs for companies. Although all companies
wishing to expand cross-border are.affected, these administrative and légal burdens are
proportionally much heavier for SMEs, . who often have smaller financial means and
organisational resources than larger companies®’. Costs related to compliance with legislation
and legal advice related to set-up were mentioned by almost 62 % of companies and business
federations in the 2013 on-line consultation as ene of the bi ggest company law -obstacles’
preventing companies from expanding their activities abroad®®. In add1t1on ex1st1ng rules in
company law do not sufficiently integrate the benefits of digital technology

There is also insufficient legal clarity as regards carrying out cross'-border operations, such as
cross-border divisions, where there is no EU legal framework in place, but also cross-border

30 European Commission, Internationalisation of SMEs', Flash Eurobarometer 421, 2015.

3 htp/fweww. patliament-of-entérprises.eu/upload/45. EPEresults 160ct14 5446157c3e2bl.pdf

32 Around 75-80 % of respondents mentioned the change in VAT regulanons which came into effect in January
2015 as being a significant (or indeed the most significant) inhibitor to cross-border activities. 'Startups and the
D1g1ta1 Single Market, Final Report', NESTA, tech.eu and The Lisbon Council, 2015.

3 European Commission, Commission Staff Working Document ‘A Digital Smgle Market Strategy — Analys1s
and evidence’ SWD(2015) 100, pp. 31-33.

3 European Commission, 'Intematlonahsanon of SMEs', Flash Eurobarometer 421; European Comm1ssron
2015. :

35 European’ Commission, Commission Staff Working Document Impact Assessment Accompanymg the
document Proposal for a Directive of the European Parlxament and of the Council on single-member private
limited liability companies', SWD(2014) 124.

% Results of the 2013 on-line consultatlon - ,QM@W@_@LM%

member-privatecompanies/.
37 European Commission, Commlss1on Staff Working Document ‘A Drgrtal Single Market Strategy — Analysis

and evidence’ SWD(2015) 100, pp. 75-78.
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mergers, where stakeholders called for rmprovements in the current EU framework as regards
a number of procedural as well as substantlve rules®®

It appears that the ex- ante perceptron of barriers- to, cross-border expansion is oﬁen much

greater than the actual assessment of those barriers orice a firm has attempted to scale up. In a

recent Digital Single Market survey, the percent of firms fearing barriers to operate in another

Member State (e.g. VAT rules, consumer protection laws or delivery services) was almost
: twrce as high compared to the firms that actually had tried operating in another Member

State®. These results: were confirmed in the recent' survey on the barriers for
- mtematlonahsatron for SMEs*. This shows that small firms without international experience
lack confidence and sufficient information to enter foreign markets and to deal with foreign
‘regulations. : :

‘Access to finance

- EU start-ups face particular challenges in Obtaining capital for their launch and initial phases,
limiting their investment opportunities, expansion potential and innovation. Similarly, start-
ups who succeed in growing leverage on average in Europe much less funding in later stages
of growth than: their American counterparts. In addition, regulatory constraints in some
Member States limit the overall supply of venture capltal financing for innovative compames
limiting their growth prospects

Venture capital investment (as a percentage of GDP) remains low despite the policy efforts
~ (e.g. tax incentives, supportive legal regimes, etc.) from EU Member States and the EU. This
may stem, inter alia, from idiosyncratic regulatory regimes in the EU as regards exit routes
for venture capital, i.e. initial public offerings (IPOs) and merger and acquisitions (M&As)
and thus smaller size of individual financial markets. Furthermore, third-country venture
capitalists (such as those from the United States) seem to perceive European regulations as

difficult to navigate and manage on the one hand, and markets and policies fragmented on the

other, limiting their willingness to fund European projects. Moreover, individual private

~ European” Commrssron, 2013 . evaluation study on the cross-border mergers directive
(hitp://ec.europa.ev/internal_market/company/docs/mergers/131007_study-cross-border-mer; er-.

directive enpdf) and 2015 . public consultation” on - cross-border mergers and  divisions
(http://ec.europa.cu/internal market/consultations/2014/cross-border-mergers-divisions/index _en htm)-
3 At least one third of companies thaf sell, used to sell, or tried to sell onhne to other EU countries say that “not
" knowing ‘the rules that need to be followed in another country” is a problem (37 %), and for 15 % of these
companies this is a major one. Companies that are not currently selling online stress that “not knowing the rules
to be followed” would be a problem (54 %), with 29 % of them having the opinion this would be a major
problem. Further, companies engaged in online selling perceive delivery costs (27 %), expansive cross-border
drspute resolution (21 %) and complicated forergn taxation regimes (15 %) as major barrier to cross-border
expansion. These barriers are even perceived to be more important by SMEs that do not trade cross-border. They
mentioned that delivery costs (28 %) and costly cross-border dispute resolution (32 %) are' major. obstacles to
enter foreign markets Compames engaged in online activities, Flash Eurobarometer 413, European Commission,

v 24 % of SMEs that currently/prevrously export/exported say that “too complicated administrative procedures”

" are a major problem, compared to 34 % of SMEs that do not export. Further, companies engaged in exporting
perceive - delivery costs (21 %), expansive cross-border dispute resolution (20 %) and complicated foreign
taxation regimes (16 %) as major barrier to cross-border expansion. These barrier$ are even perceived to be more
important by SMEs that do not irade cross-border. They mentioned that and costly cross-border drspute
resolution. (27 %), higher delivery costs (22 %) and complicated foreign taxation regimes (18 %) are major

obstacles to enter foreign markets. Internatronahsatlon of SMEs (2015), Flash Eurobarometer 421, European -

Commrssron

*
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.venture cap1ta1 funds in the EU refrain from investing in very young small seed—stage
companies, in contrast to the situation in the USA.

" Recent research suggests that higher public equity investments in start-ups are associated with
a lower incidence of write-offs and a longer duration for the investments®'. There are,
however, some limits to public investors’ engagement. Evidence suggests that venture capital
backed firms have a higher probability of successful exit though IPOs and acquisitions if the -
public sector is involved, but its involvement is limited and subject to control of private funds
managers*, This. strengthiens the view that the public intervention must be large enough to
.. make a dlfference but not too large in order not to twist the objectives of the VC-backed
firms towards unprofitable ones.

In addltlon insolvency regimes are important throughout the life cycle of a company
Certain aspects of national insolvency frameworks hinder a smooth closure of old and settmg
up of a new company. In particular, in several Member States it takes many years for honest
~ entrepreneurs who undergo bankruptcy before they can be discharged of their old debts and
be able to return to business activities. The-same applies to single businesspersons who are
/-\ . kept out of the economy for long periods of time as well as to honest directors who did not
o - succeed in one venture and who are being disqualified from exercise of their functions. .

The long discharge periods may stigmatise failure, discourage entrepreneurship, with negative
effects for employment rates, growth and innovation, while shorter discharge periods could
have a positive 1mpact on. the level of entrepreneurship, including the self-employment
rates*. Therefore, it is important to have proportlonate 'second chance' provisions in the EU
legislation to reduce the currently excessive time periods laid down in national legislations
preventing honest but failed entrepreneurs to restart the economic activity.

Regulatory barriers to innovation

Regulatory barriers specifically related to innovation constitute another hindrance to the

growth of innovative start-ups and SMEs. Empirical studies on the impacts of regulations on,

. innovation present a rather heterogeneous and often ambivalent, picture regarding the area of

regulation, types of companies, sectors and types of innovation and the time horizon of the

impacts incurred®’. There may exist*®: (i) barriers such-as outdated or blockmg legislation

: where regulations are the obstacle for R&I actions, or too frequent changes in standards
TN which may also limit the incentive for investment if a technology is relatively. recent; (i) non-
‘supportive- frameworks when the regulatory environment is not open to or not supportive

4 Buzzacchl, L, Scellato G, Ughetto E.; 'The investment strategies of pubhcly sponsored venture capltal funds',
Journal of Banking & Finance 37, pp. 707—716 2013.
: ' “2 Brander, J.A., Du Q., Hellmann T.F., 'The effects of government-sponsored venture capital mternatlonal
: evidence', NBER 16521, 2010. -
: # Today in Europe around 40 % of enterprises do not survive the first three years of their existence; an average
; of 200,000 firms are going bankrupt across the EU each year, resulting in direct job losses of 1.7 million every
year. Around -a quarter of these bankruptcies have a cross-border element. See: European Commission, Staff
Working Document accompanying the Commission Recommendation on a New Approach to Business Failure
and Insolvency, SWD(2014) 62.
: #1A Second Chance for Entrepreneurs, Prevention of Bankruptcy, Slmplxﬁcatlon of Bankruptcy Procedures and
: Support for a Fresh Start', Final Report of the Expert Group for Directorate General Enterprise and Industry,
2011, p. 10 (with reference to Armour, J. and Cumming D., ‘Bankruptcy Law and Entrepreneurship', University
of Cambrzdge Centre for Business Research Working Paper No. 300, 2005).
“ Blind K., 'The impact of regulation on innovation', NEST4 working paper, 2012.
46 pelkmans, J. and Renda, A;, ‘Does EU regulation hinder or stimulate innovation?', CEPS Special Report No.
96, November 2014, :
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~enough for R&I actions; (111) problems Wlth the .implementation of EU legislation across

Member States and (iv) gaps when no EU legislation exists in a given field. Innovation,

particularly breakthrough innovation, is a long process requiring considerable investment.
Companies will not invest if the situation is perceived as being too risky either because
“existing regulations prevent innovation, or because the legislative framework is not
sufﬁmently clear, predlctable or stable. :

Bnngmg innovation to the market and large- scale 1mplementat10n of new solutions. can be
hindered not only by lack of funding, but also because of confusion about required
authorisations, ambiguous regulation, and a lack of opportumtles for testin % and»

demonstrating innovative products, processes and/or services in real world conditions®’
existing evidence is strongly in favour of lead markets and of the creation of a favourable
: env1ronment for fast-growing ﬁnns in innovative markets*®

2.3. Making the _market without borders for services a practical reality
2.3.1. . A 'services passport' for companies
Policy context

Busmess services constitute one of the largest serv1ces sectors in the EU contributing 11.7 %
to EU GDP and 12.6 % to overall employment*’ . However, a number of key business services
sectors suffer from limited cross-border trade and investment in the Single Market. In
addition, desplte its increased economic significance in terms of size the product1v1ty of the

séctor is low, in particular compared to the USA*’. The sector is not only important in its own’

right but has important links to other sectors of the economy. As the manufacturing industry is

an important consumer of business services, increased competition and productivity gains in’

business services would entail important benefits for the manufacturing industry as well®!.

The ‘EU constructlon sector represents 5.9 % of EU GDP and 6.6 % of EU total
employrent 2. Construction is one of the most regulated services sectors in Europe and its
recovery is proving to be slow and difficult. Labour productivity in construction has evolved
negatively over the last decade. In addition, the EU construction market is characterlsed by a
low level of integration, both in terms of temporary cross-border service provision and in
terms of establishment in other Member States.

In both business and construction services, SMEs are often obliged to work through local
partners when offering their services in another Member State to be able to comply with

" To remove such .bamers the Government of the Netherlands launched the Green Deal programme in 2011 as '

part of their Sustainability Agenda. The Green Deals are agreements between various parties (mcludmg
businesses, social organisations, and lower-tier government bodles) that focus primarily. on removing non-
financial obstacles, such.as legislation and licensing. The aim is to boost solutions that are both economically
viable and environmentally sustainable and hence to stimulate jobs and growth.

“8 Report of the High-level Panel on the Measurement of Innovation chaired by Prof Andreu Mas-Colell', 2010.
* Eurostat, National Accounts detailed breakdown, 2011.

** ECORYS,; 'Study on business-related services', 2012. _ '

5! For example Fernandez Corugedo E. and Pérez Ruiz E. 'The EU Services Directive: Gains from Further
Liberalization', IMF Working Paper WP/14/113, 2014; Arentz et al., 'Services Liberalisation in Germany -
Overview and the Potential of Deregulation’, 2015. .

%2 Eurostat, National Accounts detailed breakdown, 2012.
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certain rules of the country where the service is provided. As a result competltlon remains
limited.

The 2015 upda’ce53 of the 2012 study54 on the economic impact of the Services Directive
shows that construction and some key busmess services are still among the sectors with the
largest number of barriers in the EU.

Flgure 1-The number of maintained restrlctxons in the sectors covered by the Semces Directive in all the
~ EU Member States in 2014

1 Cornistruction related sectors® -
Legal services s
Architects s
Large Retail ("grande surface") s
Small Retail shops e
Accountants -NcHBNeE
Tax advisers +
Travel agency -
Engineers -
Real estate agents .-y
Tourist guide -3
Restaurants
Hotels g

0 . ’ 50 100

* Includes: construétion/building companies; certification services in thé
area of construction; crafts businesses in construction sector. -

' Source: Commission assessmient, 2015

leen the negative impact of ex1st1ng barriers in the prov1s1on of services on the economy, the
European Council recommended to eight Member States, within the context of the 2015
European Semester, to improve the functlomng of their service markets.

Problem and impact

A 2015 Commlssxon assessment of restnctxons in the business services sector stemming from
a set of regulatory and administrative barrlers in four key professions shows a diverse picture
across Member States and professmns Whereas some Member States show relatively hlgh
levels of restrlctlveness 1n each of these sectors, others impose much fewer restrlctlons

% For further detalls on thls update see:
hitp://ec.europa.eu/DocsRoom/documents/ 13327/attachment /1/translations/en/renditions/native
4 Monteagudo J., Rutkowski A. and Lorenzani D. 'The economic impact of the Services Directive: A ﬁrst
assessment followmg implementation', European Commission economic paper 456,2012." ~ °

Further - information . on this ~economic - analysis is available on
http://ec.europa.cu/DocsRoom/documents/ 13328/attachments/1/translations/en/renditions/native. It covers the
following regulatory barriers: reserved activities, tariffs, restrictions on advertising, compulsory chamber
membership, restrictions on corporate form, insurance obhgatlons and authorisation requu'ements In addition, it
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Figure 2 - Overall restrictiveness scores per Member State (Business services)

M Accountants
"H Architects
‘B Engineers ‘ §

W Lawyers

Source: Commission assessment, 2015

As regards construction services, companies in this sector have a high potential for mobility

due to the nhature of the services they provide: the construction itself generally takes place at

its final destination, and many other specialised services that contribute to it are also

~ dispatched on site more or less regularly. Many construction companies consider international

- mobility an im?ortant factor for the success of their organisation, especially in terms of short-
term mobility®®. ' -

Howéver, barriers in several Member States deter companies from providing their services in
other Member States. A forthcoming study commissioned by the Commission services
concludes that the conditions imposed on construction service providers for accessing the

also captures the performance of the Points of Single Contact in the different Member States. Higher scores
indicate higher restrictiveness. .

56 Montgomery, E., 'International Mobility in the Engineering & Construction Industry, Analysis and insight on
trends and best practices', PricewaterhouseCoopers, 2008. '
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market (both for temporary cross-border provision and for secondary estabhshment) vary
stgmﬁcantly in terms of restrictiveness among the Member States covered5 '

Figu-re 3 - Overall restrictiveness scores per Member State (Construction)

Source: Ecorys, forthcoming

This section will look in more détail ai some of the barriers for business services and

construction, of which the assessment is summarised in the above figures.

Authorisations, registrations and notifications

Authorisation schemes are procedures that require the service provider to obtain a formal or

implied decision by a competent authority to-access or exercise a service activity. In .the .

context of an authorisation scheme, a service provider has to prov1de ‘nformation and
certificates to the competent authority and cannot start the service provision until a decision
on its application has been taken (formally or tacitly). Authorisations are not prohibited per
se, but they can be maintained only if they are non-discriminatory, justified by an overriding
reason of general interest and proportionate (Article 9 of the Services Directive). Furthermore,
a number of rules and principles also apply to the scope, validity; procedure and conditions
required for the granting of the authorisation (Articles 10 to 13 of the Services Directive).

- Authorisation schemes can only be applted by the host Member State to - cross-border

providers of temporary or occasional services when the scheme is justified and proportionate
to protect public policy, public security, public health or the environment (Artxcle 16 of the
Services Directive). -

- Despite a considerable reduction in the number of authonsatlon and registration requitements

following the. entry into force of the Services Directive, numerous requlrements remain in

" place across many Member States. They are particularly burdensome where service providers

attempt to offer their services 1n another Member State to the one where they are pnmarlly

B Bulgana the Czech Repubhc Denmark Germany (North Rhine- Westphaha) Greece, Finland, France, Italy

(Milan), Netherlands, Poland, Portugal, Slovema, Spain (Madnd) and the UK (England).
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established. In cases of secondary estabhshment cross-border providers are sometimes asked

to show that they comply with requrrements very similar to those applied to them in their

Member State of primary establishment. Temporary cross-border service providers are

sometimes asked to comply with authorisations in the country of destination that are not*

clearly justified under Article 16 of the Services Directive, or they are asked to show
compliance with conditions that are the same or very similar.to the ones applicable to the
authonsatron obtained in their country of establishment.

¥

_ Authorisation schemes are in some cases further complicated by the fact that the authorisation
is not valid for the entire territory of a Member State or, has a limited validity period. In

* addition, procedures are in many cases overly burdensome due to requirements to provide
' numerous documents — often translated and at times even certified or authenticated — and the
absence of tacit approval systems meaning service prov1ders must await explicit permrssmns
before being allowed to offer a service.

Accordmg to the 2015 Commission assessment of selected business services, authorisation

- requirements apply in seven Member States for legal persons who provide civil engineering .

services, in six Member States for accounting services and in eight Member States for

architectural services. In addition, reg1strat1on at the professional chamber is also sometimes -

tequired for the provision of the service by certain types of legal persons. Such requirements
exist for architectural services in nine Member States, engineering in seven Member States
and accounting in eight Member States. .

On the other hand, the study commissioned by the Commission services on the construction -

“sector found horizontal author1sat1on schemes required to allow service providers to access
the construction market — in' six’® out of the fourteen Member States covered by the study.
These authorisation schemes are for example related to technical and professional capacity or
quality management certifications and apply both to temporary cross-border provision as well
as establishment

For both business services and construction, a substantial number of documents are requrred
in certified or authenticated form, translated and sometimes only accepted if issued in the host
Member States, imposing significant administrative burden. Documents of equivalent purpose
. are often not accepted. Full electronlc application handling is often not available.

Procedures that only require service provrders to ﬁle a notification or declaration with the
competent authority are not considered as authorisation schemes. They are usually less
burdensome than authorisation schemes and allow for the immediate start of the service
provision. However, even notification requirements can render the provision of a service more
difficult, especially if they imply the submission of an important amount of documentation.

Feedback obtained from stakeholders during workshops held throughout the EU and through
an online questionnaire®® has confirmed the problems for service providers stemming from
multiple authorisations, registration or prior notification requirements. Responses to the on-

58 Bulgaria, Denmark, Greece, Italy, Portugal and_ Spain.

% In cooperation with the Member States, the Commission in'2014 organised 9 workshops across Europe to hear -

from stakeholders the- barriers they faced in the services Single Market. Over 300 business and business
organisations partrcrpated in the events. Inr addition, the Commission conducted two questionnaires on barriers to
the Single Market in services. Together 293 answers were submitted by stakeholders, mostly SMEs (81 %).
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line questlonnalre showed that 79 % companies have encountered problems with registration,

authorisations and licenses when providing cross-border services (temporarily or through

secondary establishment). As such, requirements can be complicated, lengthy and costly to

comply with, deterring service providers from going cross-border and forming an obstacle to
- greater cross—border trade and investment, partlcularly by SMEs.

Finally, the temporary posting of workers by companies from one Member State to perform a

- service in another Member State has become an important feature of the Single Market for
services. In 2013, 1.74 million posted workers were registered across the Single Market (an
increase of 13 % compared to 2012 and 27 % compared to 2010), out of which 8 % were self-
employed. Desplte this rapid growth the overall share of posted workers in the total
workforce remains low at about 0.6 %%. Even in construction, which features over 40 % of
all posted workers in the EU, these make up no more than 2-4 % of the overall workforce. -

Feedback from service prov1ders shows that companies need to comply with burdensome
formalities when posting workers. More than 30 % of companies providing services cross-
. border which responded to the Commission questionnaire reported that existing rules on the.
- posting of workers constituted a barrier. The problems related to posting of workers were
raised prmmpally by companies active in the construction sector, but also frequently by

business services companies. Stakeholders reported burdensome administrative requirements

for the posted workers related to the necessary paperwork, tegistration obligations and fees
charged in the context of these procedures. In many cases it was not clear for companies
whether their workers would be covered by the Posted Workers Directive® and in particular
its minimum wage rules

The following figures summarise the restrictiveness of authorisation and notlﬁcatlon
requirements in business services. and construction across Member States both when
providing services cross-border on a temporary basis and in the case of secondary
establishment. '

8 Pacolet, J. and De Wrspelaere F., Posting of Workers. Report.on Al portable documents 1ssued in 2012 and
2013', European Commission, 2014. .

8! Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concemning the

posting of workers in the framework of the provision of services.
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Figure 4 - Restrictiveness scores authorisation and notification requirements (Business services)

®Accountants -
W Architects
8 Engineers

. Blawyers

Source: Commission assessment, 2015

Figure 5 - Restrictiveness scores authorisation and notification requirements (Construction)
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® Horizontal
authorisation
- schemes

® Building permits

%

Sourcé: Ecorys, forthcoming
Legal form, shareholding, management and multidisciplinary restrictions

Important restrictions are found for companies providing professional scrvicés in Member
States as regards the legal form of service providers, their shareholding structure, the

allocation of votmg rights. and management positions, and as regards muljti-disciplinary - .

restrlctlons

RS

Legal form restrictions allow for the provision of certain services by partnerships and

sometimes by limited liability companies only. Other company types, including public limited
liability companies, are sometimes not allowed. Sometimes company forms incorporated in
another Member State are not recognized for this purpose.

Requirements for shareholding and voting rights to be held by qualified professionals often
bar legal persons from holding shares and sometimes go beyond imposing a simple majority.
But even if requirements impose a simple majority to be in.the hands of professionals or
companies controlled by professionals, national laws still do not allow companies coming
from other Member States which do not comply with such requirements to enter these
markets in whatever way. In some cases professionals holding shares or voting rights even
need to be established in the host Member State.

Requirements imposing management positions to be held by professionals are also common,
-preventing companies coming from Member States without such requirements from opening a
* secondary establishment in that market or providing temporary cross-border services there.

Finally, multidisciplinary restrictions forbidding _]omt exercise of certain professmnal
activities in combination may also prevent companies -from other Member States from
opening a secondary éstablishment or providing temporary cross-border services.

82 See also European Commission Staff Workmg Document on the outcome of the peer review on legal form,
shareholding and tariff requirements under the. Services Directive accomipanying the document Communication
from the Commission to the European Parliament, the Council and the European Economic and Social
Committee on Evaluating national regulations on access to profession, SWD(2013) 402, 2 October 2013. -
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All these requirements can be maintained w1th1n the boundaries of Articles 14, 15, 16 and 25
of the Services Directive. Although some of these rules are meant to protect the independence
- of the professionals, they may also significantly reduce the scope for competition, hamper

- business development and innovation, including the possibility for domestic companies to -

grow, as joint practice of certain professional activities may not be possible and access to
capital by outside investors is substantially complicated. As-a result, small service providers
find it difficult to grow into-larger, more competitive and more productlve companies.

These requirements are serious obstacles for the estabhshment of service providers from other
Member States and their cross-border services provision, because such restrictions might
oblige them to change their legal form, structure or business model. They may require
companies established in another Member State to rejncorporate: and/or restructure their
corporation, as set-up in the Member State of primary establishment. Requirements form a
barrier for providers from all Member States regardless of restrictions in the home Member
State, because Member States impose dlffermg requirements.

Flgure 6 - Restnctlveness scores legal form, shareholding, management & multldlsclplmary restrictions
. (Business services)
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Source: Commission assessment, 2015

The 2015 Commission assessment of legal form and shareholding requirements and
multidisciplinary and voting rights restrictions showed ‘that legal form, shareholding,
management and multi- disciplinary restrictions exist- in about half the Member States as
regards architects, civil engineers or accountants. The most excessive requirements are
currently the object of infringement proceedings by the Comm1ss1on

Legal form requirements exist in four Member States for architects and civil engineers and in
one Member State for accountants.

Shareholding and voting rights requirements are widespread. Requirements (in shareholding
and voting rights for architects exist in twelve Member States. These might affect 100 % of
the shareholders (and voting rights), the majority of the shareholders (and voting rights) or

two thirds of the voting rights. For civil engineers, such requirements exist in nine Member

States and, similarly to architects, they affect 100 %, the majority or two thirds of the

shareholders an‘d/orvvoting rights. Finally, six Member States have in.place shareholding and-

voting rights requirements for accountants. They affect the majority of the shareholders (and
voting rights), two thirds of the voting rights or the majority of voting rights.
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Restrictions on the joint exercise of the profession are found in nine Member States for
architects, eight Member States for civil engineers and four for accountants. The restrictions

in question might be either a complete ban on the joint exercise with any other profession, a-

prohlbltlon of the joint exercise among these professions (joint exercise of architectural and

'engmeermg services, for example) or Jomt exercise of these three professmns with other
service activities. :

Conditions for access to construction services

The forthcoming study commissioned by the Commission services on construction has found
stringent requirements in several Member -States for accessing the construction services
market (both for established service providers. operating permanently in the market and
sometimes also for temporary cross-border provision). The way in which compliance with
them can be demonstrated presents a barrier for companies from other Member States
Requirements that can prove burdensome for service providers are:

# Technical and professional capacity conditions often requlre reorgamsatlon and

adaptation of business models, including through hiring local professionals or teaming
up with local partners. These sometimes oblige service providers to hold a certain
degree of experience, hire a certain number of qualified personnel or even have certain
equlpment available irrespective of concrete works to be undertaken.

" Orgamsatlonal requirements to fulfil health and safety standards®® (such as imposing
provision of either internal or external health and safety services under divergent
conditions across Member States) may require reorganisation at branch level for
companies primarily established in another Member State or, mere frequently, the
hiring of a local (external) service provider to. comply with the requirement. These
requirements do not relate to health and safety standards that a company should
respect on the ground, but how a construction company is structured to ensure
compliance. :

L Orgamsatlonal (mandatory) certxﬁcauon schemes impose complex requlrements on
how-a business is structured (e.g. as regards quality management systems) under strict
and detailed national standards which differ significantly across Member States. The
result of this divergence is that sometimes mutual recognition becomes difficult in

~ practice, requiring businesses to set up local structures they would not otherwise need
. and which then must undergo multiple and expensive certification procedures.

» Economic or financial capacity requirements oblige businesses to obtain specific

financial guarantees and may sometimes unjustifiably not take account - of
requirements complied with in the Member State of primary establishment (such as
previously obtained guarantees or even equity capital of the parent company that could
also cover the activity in the new Member State).

These conditions are often the object of horizontal authorisation schemes. However, in

countries which do not 1mpose such controls on construction service providers, they are -

sometimes conditions for issuing building permits.

% These requirements stem from provisions implementing the Framework Directive for Health and Safety,
Directive 89/391/EEC

24

371133



20065.11-9516-31-492-2016

Table1 - Conditions for access to construction services
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Certification - B 1 o v

| Economic/ financial | _
capacity T } ; 1

Good repute X | X 1 1 1 X _
! - ‘ : ¥ . : . g

Source: Ecorys, Corﬁmission assessment, forthcomin_g
Mandatory professional indemnity insurance

Insurance obligations are usually imposed by national legislation in order to ensure the
possibility of redress for claims agamst service providers.. Member States take a very
heterogeneous approach as regards insurance obligations and access' to insurance for
provision of services. An insurance obligation can be imposed by way of legislation or for
professional services by the internal rules of professional associations.

leferent approaches are taken by different Meiber States for the same professwn or by the
same Member State for different professmns In some cases professional associations organise

~ collective insurance cover, while in others the service provider has to contract individual

cover. These divergences are leading to- legal uncertainty from the perspective of the service

providers and represent an 1mportant barrier to cross-border activities. Insurance requirements
for construction service prov1ders also vary greatly across Member States, rendering mutual

recognition inapplicable.

Many SMEs and professionals find it hard to obtain insurance cover for cross-border
activities since the market focuses on domestic needs and solutions are only available where
there are economies of scale (e.g. for major companies that need global insurance cover).
Even when service providers are required by law to be insured, there is usually no
corresponding obligation for the insurance industry to offer insurance coverage.

The Services Directive foresees an equivalence rulé for insurance policies issued in other
Member States (as per Article 23 of the Services Directive). Nevertheless, while this rule as
such was transposed in national law, in most cases Member States did not offer practical tools
for ensuring that such equivalence could work in daily cross-border context. Thus, no

%1 all Member States except Greece (it is de facto mandatory in the UK).
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approach exists on the comparability and equivalence assessment of insurance cover from

Other Member States.

In addltlon the lack of transparency regarding i insurance policies for the service providers

concerned and regarding information about the remplents of services also creates difficulties
in the Single Market for services. For example, in the absence of clear details regarding the
territorial scope or temporal cover of insurance policies, competent authorities are not in a

position to decide about the possible equivalence of such policies. Nor can service prov1ders

Judge if thelr insurance covers them gomg abroad.

Finally, lack of clarity on the geographical limitations and on the period covered by existing

insurance policies create significant risks for the client, as well as for the service provider who'

is under an obligation to inform the client about his insurance coverage and who may
(wrongly) believe that the existing insurance policy cover extends beyond national borders
and is valid durmg a certain period. It also creates the risk of contractmg double insurance.

Figure 7 - Restrictiveness scores mandatory professional mdemmty insurance (Business service's)
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Source: Commission assessment, 2015
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The above sumniarises the restrictiveness of professional indemnity insurance requirements in
business services across Member States.

Impact

The EU construction sector is characterised by very low integration across Member States,
both in terms of temporary cross-border service provision and secondary establishment.
Regarding temporary cross-border service provision the level of intra-EU imports and
exports in construction is low. The figure below gives an indication of temporary cross-border-
trade intensity. It shows for different services sectors the average of intra-EU imports and
exports, compared to the total size of the sector in terms of turnover. This indicates that the

- construction sector has significantly lower levels of intra-EU 1mports and exports compared to
other services sectors.

Figure 8 - Indicator of cross-border trade int_ensity

Management consultancy i PR 20,3% | i
Computer services
| Advertising and market research

Arcﬁitecr»sewices -
Engineering services v

Accounting services

' Legal services 3,19

" Construction [ 0,7%

0% 5% . 10%  15% 20%  25% |

Source: Eurostat (2012), Commission assessment

This picture is also conﬁrmed when asking SMEs active in the construction sector about their
export participation. For example, an EU survey on internationalisation of SMEs® showed
- that only 7 % of EU SMEs-active in the construction sector export their services compared to’
19 % in business services, 25 % in retail and 56 % in manufacturing. Another example is the
UK 2014 Small Business survey ® which shows that only 4 % of UK construction SMEs sell
services outside of the UK compared to 25 % in business services and 45 % in manufacturing,

The levels of secondary establishme_nt in the construction sector. are also 1ow. The figure
below gives an.indication of the intensity of secondary establishment in different services
‘sectors and the manufacturing sector. It shows the. proportlon of total EU value added which
is generated by intra-EU foreign affiliates. Here ‘again constructlon is shown as laggmg
srgmﬁcantly behind other sectors »

Figure 9 - Indicator of secondary establishment intensity

6 European Commission, 'Internationalisation of European SMEs', 2010.
5 BIS, 'Small Business Survey 2014: SME employers', 2015.
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Source: Eurostat (2012), Commission assessment
A 2015 European Commission assessment of the economic impact.of selected barriers in four
business services sectors confirmed significant economic - 1mpact regardlng 1ntens1ty of

competition, sector profitability and efficiency of resource allocatron

Concerning the impact of regulatory barriers in business services on competition, the figure

below shows the share of companies newly ‘establishing in a market (relative to all firms ina

market, ‘birth rate’) for Member States with more restrictive versus those with less restrictive
barrier levels®®. It illustrates that Member States with more restrictive barrier levels have on
average a lower number of new service providers entering thelr markets in each of the four
sectors analysed. :

As a result, competition is lower in these Member States and market dynamics are
constrained. Indeed, Member States with more restrictive barrier levels have on average also a
lower combined share of compames entering and ex1tmg the market (‘churn rate’) in each of
the four sectors analysed

Figure 10 - Average birth rates for high vs. low restrictive Member States

57 The assessment used econometric :analysis to estimate the impact of the following barriers in the sectors of
architects, civil engineers, accountants: reserved activities, tariffs, restrictions on advertising, compulsory

chamber membership, restrictions on corporate form, insurance obligations, authorisation requirements and -

?erformance of the Points of Single Contact.
The graph compares the (simple) average of birth rates (average 2010-2012) for the 10 most versus the 10
least restrictive Member States in each sector. Greece and Croatia are excluded from the analy51s given no or low

data availability.

% The graph compares the (snnple) average of churn rates (average 2009-2011) for the 10 most versus the 10

least restrictive Member States in each sector. Greece and Croatia are excluded from the analysis given no or low
data availability. One outlier has been removed from the analysis (Romanla — legal).
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.

" Figure 11 - Average churn rates for high vs. low restrictive Member States
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"High market birth and churn rates are a>ssociaté‘d‘ with high levels of overall competition (with

both domestic and foreign entrants) as more productive companies replace less productive
ones, increasing the overall competitiveness of a sector. ' ' :

A quantification of the relationship between barrier levels and birth rates can be assessed
through a regression analysis’’. To this end, an econometric model is created with birth rate as
a dependent variable and barrier- level as an explanatory variable. Average firm size in a
sector is used as a control variable to approximate the possible impact on birth rates caused by
the presence of additional possible entry barriers created by. large incumbents. Two sets of
dummies (fixed effects for sectors and for countries) also enter the equation.

Table 2 - Results of regression analysis barrier levels — birth rates

Barrier level | -0.658**+*
; . . .1:{0.003)
Average firm size 1.-0.103
- | (0.395)
R 0.976
Adjusted R* 10,966
F 911
I (0.000)

Source: Eurostat, Commission assessment

s

7 The regression analysis covers the four business services sectors analysed and 28 Member States. Average of
2010-2012 birth rates per Member State and sector were used.
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The results of this regression analysis confirm a negative and statistically signiﬁcant71 relation
between barrier levels and birth rates. In other words, Member States can increase the number
of new service providers entering into their markets by reducing barrler levels. ' '

On this basis, the potential impact of reducing barrier levels on birth rates can be estimated.
Two alternative 'reform' scenarios are considered: ~

_ e A 'central scenario' in which barrier levels are assumed to be reduced to the average level
across all EU Member States in a given sector;

o An 'ambitious scenario' in which barrier levels are assumed to be reduced to the average -
of the 'top 5' EU Member States, where the top 5 represents the five countries with the
lowest barriers in a given sector :

The results of these two scenarios for each of the four business services sectors analysed are
shown in the figure below. Under the central scenario relative births intensity could increase
by 2.7 % to 6.5 %> (EU weighted average), depending on the sector concerned. Under the
ambltlous scenario birth rates could increase by 10 % to 18. 3 %" (EU weighted- average)

Figure 12 - Estimated relative impact of reduced barriers on births mte_nsnty

Legal:
Engineer
M Ambitous
Architect .8’3% % Central
Accountant
0% 5% 10% 15% 20%

Source: Eurostat, Commission assessment

Concerning the impact of regulatm?f barr1ers in busmess serv1ces on profitability, the ﬁgure
below shows average profit rates” for Member States with more restnctlve versus less

n Weighted OLS regression (thh the size of a sector in each country, in terms of employment, as a welght) w1th

‘two-dimensional fixed effects (country dummies and sector dummies, included but not reported in the table). -

based on 102 observations. The p-values are in the parentheses. The barrier level is statistically significant (at p-

vatue well below 1 %) and the model has a large explanatory power (high R-squared and F-statistic). .

72 This corresponds to the increase of the birth rate by between 0.24 of a percentage point and 0. 43 of a
percentage point: The impact in per cent is calculated as a relative increase in the birth rate.

" 73 The corresponding increase of the birth rate: between 0.88 percentage point and 1.41 percentage points.

7 Approximated by gross operating surplus/turnover. :

31

S M

44133



20065.11-9516-31-492-2016.

&

restrictive barrier levels”. It shows that Member States with more restrictive barriers have on
average higher profit rates in-each of the four business services sectors analysed. This is also -
indicative of the fact that consumers in those Member States are paying higher prices for
these services than consumers in Member States with lower barriers. :

> The graph compares the (simple) average profit rates (average 2010-2012) for the 10 most versus the 10 least
restrictive Member States in each sector; Some data is missing for the Czech Republic. -
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" Figure 13 - Average profit rates for high vs. low restrictive Member States.
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Source: Eurostat, Commission assessment

Combining the results of the above econometric analysis on -the link between barrier levels

~ and birth rates with a recent-Commission study quantifying the impact of birth rates on profit

rates in the four sectors analysed’, the relatronshlp between barrier levels and profit rates can

- be estimated. The underlying reasoning for this is that changes in barrier levels affect business
dynamics and, through it, the profit rates of the sector.

4

Figure 14 - Link barrier levels and profit rates

This tWo-step approach (illustrated in the graph above) allows us to estimate the potential

‘impact of reducing barrier levels on profit rates. For this, two alternative reform scenarios are
again cons1dered the central scenario and the ambitious. scenario illustrated above. In the

central scenario, profitability in the sectors analysed could be reduced by 3.5 % to 10.9 %"

(EU weighted average) depending on the sector concerned. In a more ambitious scenario, they
could decrease by 13.7 % to 34.2 %78 (EU weighted average)

75 Canton E., Ciriaci D., and Solera I., "The Economic Impact of Professional Services Liberalisation', European
Economy, Economzc Papers 533, 2014

. " This corresponds to the decrease of the profit rate by between 1.6 percentage point and 3.0 percentage pomts
The impact in per cent is calculated as a relative decrease in the profit rate. -

8 The corresponding decrease of the profit rate: between 6.1 percentage points and 6.2 percentage pomts
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Figure 15 - Estimated relative impact of reduced barriers on profitability
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As regards the impact of regulatory barriers to business services on productivity, allocative
efficiency reflects the extent to which productive factors are allocated towards their most
efficient use (based on the market shares of more versus. less productive firms) and thereby
constitutes a key measurement of the productivity and competitiveness of a given economic
_ sector. The four sectors assessed are characterised by low and even negative levels of
- allocative efficiency in most Member States

Figure 16 - Relation allocative efficiency index and barrier levels
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Source: Eurostat, Commission assessment
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The ﬁgure above shows the relationship between the allocative cfﬁciency index” and barrier
levels® . This indicates that Member States with higher barrier levels have a less efficient flow
of resources to their most productive use, which has a negative impact on overall product1v1ty
in these sectors. .

* Combining the results of the econometnc analysis. on the link between barrier levels and birth
rates with the above-mentioned recent Commission study also quantifying the impact of birth
rates on allocative efficiency in the four business services sectors analysed, we are able to
estimate the relatzonshlp between ‘barrier levels and allocative efficiency. The underlying
reasoning for this is that changes in barrier levels affect business dynamxcs and through it, the
allocative efficiency of the sector (see graph below).

Flgure 17 - Lmk barrier levels and allocative gfficiéncy

" Barrier

| indicator , -§»|: Birth rate

This two-step approach allows estunatlon of the potential 1mpact of reducmg barrier levels on -

allocative efficiency, again using the same two.alternative 'reform’ scenarios as above. In the

‘central scenario' the allocative efficiency index in the sectors analysed could be increased by _

2.0 to 3.7 percentage points (EU weighted average) depending pn'thé sector concerned. In a
more ambitious scenario, they could increase by 7.7.to 12.4 percentage points.

Figure 18 - Estimated impact of reduced barriers on allocative efficiency (percentage points)
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Architect 124} wcentral
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Source: Eurostat, Commission’ assessment

- 7 This.index is calculated on the basis of labour productivity and market shares statistics, capturing the extent to
" which more productive firms have higher market shares. The potential increases are éxpressed in percentage
points given that in several cases this index has a negative value.” For additional details on the Allocative
Efficiency index see European Commission, "Product Market Review 2013: financing the real economy’, 2013,
30 The graph shows average allocative efficiency (AE) indices for the accounting and legal sector and for those
Member States where this data is available. There is no disaggregated data available on AE for the architect and

engineer sectors.
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Conclusion

- Conditions imposed on service providers to access the market in a number of key business
services sectors and the construction sector vary significantly across Member States in terms

of restrictiveness. This makes it difficult and in some cases even impossible for companies, in

particular SMEs, to provide services in other Member States.

Evidence shows that the EU constructlon sector is indeed characterised by very low levels of
integration across Member States both in terms of temporary cross-border service provision
~ and secondary establishment. Removmg barriers would increase cross-border activities and
contnbute to more competltlon in the construction market.

In addition, the analysis undertaken confirms that reducing barrier levels in the business
- services sectors assessed would generate more intensive competition as a result of more firms
entering the market. It would also lead to benefits for consumers in terms of lower prices as a
result of reduced profit rates. Finally, the analysis confirmed that lower barriers would lead to
more performant sectors characterised by a stronger allocative efficiency.

2.3.2. " Modernising regulation of professions
Policy context
Regulated professions are professions, access to which or pursuit of which, is conditional

upon the possession of specific professional qualifications or for which the use of a specific
title is protected. As a consequence, a large number of professional activities are reserved for

professmnals meeting-these requirements so as to reduce the information asymmetry between -

service providers and consumers and to protect the public from unquahﬁed practitioners. The
exercise of economic activities can also be linked to other requirements®', such as mandatory
membership in professional organisations, insurance requirements, legal form and
shareholding requirements etc. ' ' :

‘Differences in regulatory approaches within one and the same profession or differences in
organising professions can be significant across Member States. They reflect the fact that
Member States are entitled to establish safeguards to protect certain overriding reasons: of
- public interest, in line with the case-law of the Court of Justicé of the European Union, and
diverging views as to whether such protection is necessary and how it is to be achieved.

While professional licensing may indeed remedy the inefficiencies derived from asymmetric
information and provide incentives to invest in skills, it may also limit employment, increase
prices, and weaken competition. The tension between these two conflicting views has shaped
the debate on the desirability and proportionality of regulation of professions. In times of high
* unemployment, fiscal austerity, and economic recession, the impact of labour market
regulation on the creation of new jobs, wages, labour mobility, and economic performance is
of central importance for the policy debate in Europe. Indeed, given the ﬁrst results of the
peer review of regulation of professions in the EU (‘mutual evaluation’)®, the effects of
reforms carried out by a number of Member States and the new markét developments

s See pomt 3.2.1 of European Commission 'Communication on Evaluatmg national regulations on access to

grofessmns , 2013,
JA/ec.europa.ew;

eco@mon/mdex en. htm
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reducing the mformatlon asymmetry between professronals and consumers (Wh1ch is the

fundamental justification for regulation of professions), there is scope for reviewing, and -

adapting regulatlon to the evolving market situation.

AOver 5 000 professions are regulated across the EU, with on average 186 regulated
professions per Member State. There are, however, 1mportant disparities between countries
‘(from 72 regulated professmns 1n Lithuania to 409 in Hungary), as reported in the EU
Regulated Professions Database®. The health and s001a1 services sector accounts for 42 % of:
all regulated professions followed by business services (15 %l, public services and education
(9 %), transport (8.5 %) and construction (6 %). The mutual evaluation ¢ exerc1se conducted on
the basis of the new Article 59 of the Professional Qualifications  Directive® in all Member
States between 2014 and 2015 highlighted that many profess1ons which should be considered
as regulated were not notlfied assuch.

The number of regulated profess1ons is not in 1tself an 1nd1cator of regulatory intensity. The
type of regulation determines how restrictive conditions are to access the professions, and it
can range from no regulation or title protection to reserving certain activities exclusively to (a
group of) profess10nals holding specific qualifications. Regulation by way of title protection
limits the use of the professional title to those holding the required qualifications but does not
prevent other professionals from exercising the activities without holding the title. This form
of regulation applies to 12 % of all regulated professions according to the EU Regulated
Professions Database. Regulation limiting access to certain activities to those holding specific
professional quahﬁca’nons .referred to as reserved. activities, is the most common form of
regulation across the EU (55 %). The stricter form of regulation which eombmes both
reserves of activities and title protection applles to 5 % of all regulated professions®.

According to a very recert survey representative of the active p‘opulation in the EU®
contracted in 2014 by the Commission and carried out in April 2105 by TNS Opinion in the

28 Member States, at least 21 % of the labour force in'the EU (50 million people) can be -

considered as working in a régulated profession®’. This is the first ever survey. measuring the
_prevalence of occupatlonal regulation at European level using the same questionnaire and

methodology across all EU countries. The results show that at national level, the proportion of

‘people working in regulated professions ranges from 15 % in Sweden and Denmark to 33 %-

in Germany

The -European Council has repeatedly stressed the importance of making progress on
enhancing the mutual recognition of professional qualifications, reducing’ the number of

8 The statistics are based on the 1nformanon available in the database in Septernber 2015. It must be noted thiat

the definitions of most regulated professions are not harmonised at EU level and that the Member States define

the way they notify professions into the Database. The numbers of professmns are hence not d1rectly comparable

across the countries.

# Directive 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on the recogmtlon

of professional qualifications as recently amended by Directive 2013/55/EU.

83 Information = extracted - from the  database of regulated ' profess1ons

hitg://ec.europa.eu/internal market/qualifications/regprof/index.cfm?action=homepage . No information was

submitted by Member States for 26 % of all regulated professions and another form of regulatlon was in place in
2 % of the professions present in the database of regulated professions.

% TNS Opinion, 'Measuring the prevalence of occupational regulation: ad-hoc survey for the European

‘Commission', 2015 forthcoming.

8 Respondents were asked whether they needed to have a professional certlﬁcatxon a licence or to have taken an .

exam in order to practice legally the profession. Those surveyed were either in employment or actively searching
for an employment. = »
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regulated professions and removing unjustified regulatory barriers. It has also called for on
Member States to 'identify the remaining barriers to access to professions, assess the
cumulative effect of all restrictions imposed on-the same profession’ and recently urged

“Member States to present concrete follow-up measures for structural reform®®.

88 Council Conclusions of March 2012, October 2013, March 2015.
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3

Figure 19 — Share of regulated professions in total labour force, 2015 *
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Source: TNS Opinion for the European Commlssmn, 'Measuring the prevalence of occupational regulation',
2015, forthcoming

Problem and impact

s Studies consistently show that if regulation is not- appropriately designed and implemented, it -
may create market restrictions, limit consumer choice, raise prices and reduce the number of
‘people being able to enter the market®. Regulating professions can also have a negative
; ' rmpact on the mobility of professronals between jobs as rt ‘prevents them from reacting

o quickly to labour market opportumtres '

. The first tangible results of the mutual evaluation exercise confirmed the regulatory diversity
between the Member. States and that regulatory approaches regarding the same or similar
professmns often differ ﬁmdamentally (no- regulatlon vs.. very stnngent regulatron €. g
engineers, halrdressersm) ‘

For example in several Member States certain activities such as.drawing plans or des1gnmg

3 projects are reserved to professrona]s holding a civil engineering professional quahﬁcatlon
" In others only the title is protected and in a third group of countries which do not’ regulate
the professions, exercise of the activity' is possible without havmg to prove professronal
‘qualifications but safeguards of general interest are 1a1d down in rules concerning the
execution of the works or in consumer protection laws®*. In the case of reserved activities,

¥ Canton E., Ciriaci D., and Solera I, 'The Economic Impact of Professional Services Liberalisation', European
Economy, Economic Papers 533, 2014 and Kleiner, "Licensing Occupations: Ensuring Quality or Restricting
Competition?, Upjohn Institute Press, 2006.

% Prantl and Spitz-Oener, 'How does entry regulation mﬂuence entry to self-employment and occupational
mobility?', Economics of Transition , 2009.

91 For details on certain professmns drscussed in depth dunng the mutual evaluatlon process in 2014 and 2015
please see sectoral reports: hitj: A
professionals/transparenc -mutual-reco; mtron/mdex en.htm
? E.g. Austria, Poland, Portugal. '

3 E.g. Belgium, France, Germany, Ireland and the United Kingdom: thls means access to the profess1on is not
restricted, but providers need to hold the necessary quahﬁcatlon if they want to use the title.

%E. g. the Netherlands, Sweden
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~ these often vary in scope from oné country to another which makes it complicated for

_professionals to exercise their activity cross-border or establish in another Member State.
When relocating to another Member State to provide services temporarily -or to establish
permanently, professionals might be required to have their professional qualifications
recognised in the host Member State. The Professional Qualifications Directive provides a
comprehensive legal framework for such recognition of qualifications.

The eifaluation"’s of the Professional Qualifications Directive carried out in 2011 provided
information on the difficulties of its daily application by professionals ‘and competent
authorities. The findings of the evaluation were also echoed in the impact assessment on the
revision of the Directive®, - ‘ E » '

“In the two questionnaires conducted by the Commission in 2014 on barriers to the Single
Market in services, where 293 answers were submitted by mostly SMEs, problems with the
recognition of professional qualifications were reported by 41 % of companies’’. Many found
the recognition procedures to be lengthy and costly®®, Other difficulties reported stemmed
from the lack of an EU-wide harmonised definition of regulated professions and of
educational training requirements. Companies also reported problems concerning the
recognition of qualifications in specific sectors (e.g. construction together with engineering,
IT, consultancy and legal services) and particular difficulties encountered in decentralised
Member States where professional qualifications requirements can differ between regions.

The mutual evaluation process also brought to light that the justification and proportionality
of the national regulations are not always properly assessed. Justification and proportionality
considerations differ for the same activity, with some Member States relying on the
functioning of the market and general legislation (such as consumer protection), while others
argue for stringent professional regulation. The observed differences in the ways countries
regulate the same or similar professions show that there is room for considering alternatives
beyond the cross-border context; evidence consistently shows that performance of national
‘markets is adversely affected by too stringent access requirements which shift resources to

less effective use®, limit consumer choice, raise prices and reduce the number of people

being able to enter the market'%.

% European Commission, ‘Evaluation of the Professional Qualifications Directive', 2011.

% European Commission, 'Tmpact assessment accompanying document to the proposal for a directive. of the
European Parliament and of the Council amending Directive 2005/36/EC on the recognition of professional
qualifications and Regulation on administrative .cooperation through the Internal Market Information System',
SEC(2011) 1558. : : :

°7 The Commission invited stakeholders to respond to an open online questionnaire on barriers to the Single
Market in services between July 2014 and January 2015. In total 293 responses were submitted, 81 % of
“responses coming from SMEs. : -

*® The quarterly Your Europe Advice feedback reports demonstrate that there are some significant remaining
‘batriers, notably the high fees for the recognition procedures, regarding the national procedures on the

recognition of professional qualifications which were not directly addressed by the latest revision of the _

Professional Qualifications Directive in 2013."
% Canton E., Ciriaci D., and Solera I., "The Economic Impact of Professional Services Liberalisation', European
Economy, Economic Papers 533,2014. ’

100 European = Commission, 2014, hﬁp /lec.curopa.ew/growth/single-market/services/free-movement-
professionals/index_en. htm :
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The effects of recent reforms of regulation of professions

Improving access to professmns in particular through a more proportionate and transparent
regulatory environment in Member States, would facilitate - the mobility of quahﬁed
professionals in the Single Market and the cross-border provision, of professional services. As
‘confirmed by empirical studies, modernising the regulation of professions-tends to have a
posmve impact on employment, entrepreneurshlp, consumer choice and the affordability of
services.

Building on emplrlcal evidence and on the information provided by the EU Member States
during the process of mutual evaluation, the Commission will propose measures to improve.
access to professions at EU and natronal level.

In 2014, the Commlssmn launched a series -of targeted studles to measure the economic
impact of reforms on regulated professions. These studies analysed reforms in Germany; the
UK, Greece and Italy

Reforms of the craft sector in Germany

Germany is-one of the Member States in which a specific quahﬁcatlon (Meister) was requrred
in order to engage in self—employment for some craft professions. This requirement was’
removed for 53 of 94 occupations in craftsmanship in an amendment to the German Trade
and Crafts Code.in 2004. For the other 41 occupations the requlrement was partly reduced.

Results tend to demonstrate that the reforms undertaken have led to a further opemng of the
market'®!. Following the reform of 2004, for-those craft professions which were deregulated
there was a doubling in the number of new entrants in these professions and a net increase in
the number of self-employed in the sector, while no evidence was found that exit rates were
affected significantly (they did increase, but less than entry rates). Importantly, more than five .
years after the reform more self-employment than before the reform is observable (see figure
below). These results are robust with respect to variations of the definition of the period
before and after the reform. The influence of other policies, such as subsidies for unemployed
people trying to set up a busmess or the 2004 and 2007 EU enlargements are accounted for.

101 Rostam-Afschar D., ‘Regulatory Effects of the Amendment to the HwO in 2004 in German Craftsmanship’,
Free University Berlin and German Institute for Economzc Research (DIW Berlln), a study comrmssmned by the
European . Commission, 2015, U/ ket/! /fr

professionals/index_ en.htm
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Figure 20 - Craftsmanship and entrepreneurship policies: total, unsubsndlzed (wnthout SPP), and German
self-émployed craftsmanship in thousands'®

2004
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T ) . " T
2002 2004 2006 : 2008
———— Self-Employed Craftsmen (k) —— SE~Craftsmen without SPP (k)

ss@ene German Self~Employed Craftsmen (k) -

Source: Rostam-Afschar D., ‘Régulatory Effects of the Amendment to the HwO in 2004 in German
Craftsmanship’, 2015, German micro census and author's calculations -

Overall employment did not react much to the reform because most of the new businesses are
one-person-businesses founded partly by former employees. These one-person—busmesses
may be expected to grow in the future. Another direct consequence of the larger number of
one—person—busmesses is that the share of businesses providing training receded. However the
study demonstrates that training activity was only reduced slightly due to the reform and
explains that the reasons for the decline in the number of apprentices in craftsmanship may in
- particular be lmked to an 1ncreasmg number of people choosing to study at universities.

Reforms in Greece

In Greece, a major reform started in | 2010 and hfted restrictions on entr and conduct
regulations in a large number of professmns across several economic sectors'®. Results show
that the reform has led to lower prices for consumers of services provided by real estate
agents, legal professions, in accounting and tax consulting services and

physmtheraplst/physmtherapy centre serv1ces104 Figure 21 shows that the prices of services

’

12 Self-Employed Craftsmen: total number of self-employed craft businesses. German Self-Employed
Craftsmen: total number of self-employed craft businesses having indicated German citizenship. SE-Craftsmen
without SPP: self-employed who indicate not having received public payments (SSP).
19 The professions analysed in the study were chosen according to the data availability and the date where the
law entered into force, ie.. lawyers-law firms, notaries-notary firms, auditors-chartered accountants,
accountants-tax consultants, dentists-dental practices, physiotherapists-physiotherapy centres, taxi dr1vers—tax1s
sh1pp1ng agents, tourist guides, chartered valuers and real estate agents.

* Athanassiou E., Kanellopoulos N., Karagiannis R.,Kotsi A., ‘The effects of hberahsatlon of professional
requirements in Greece’, Centre for Planning and Economic Research (KEPE), Athens, a study commissioned
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did adjust to the recession, but there was a variation on the speed and level of adjﬁstment
according to the regulation regime, with prices in the regulated professions appearirlg' to have

been more flexible. The-study concludes that this could have been because in these °
professions there were greater margins for price ‘reductions as initial prlces were usually’

‘ hlgher

F.igure 21 - Evolution of consumer price index for the services and the regulated and not regulated
professions, 2009Q1-2014Q2

987., froar e Ag,w s

RS X T e — ¥ l T =
©.2009g1 201091 - 2011q1.. 2012q1 2013q1- 2014q1
. » . S Quarter - _ .
x—— "Not regulated ———— Regulated
remmmmmenee CPI Services ¥

Source: Atha.nassmu E Kanellopoulos N., Karagiannis R. Kotsx A., ‘The effects of liberalisation of professional
requirements mGreece 2015, ELSTAT, authors calculations

Empirical data indicate sighiﬁcant positive employment effects for the professions of notaries,

~auditors, tourist guides and chartered valuers. With respect to service quality, there are some

indications of possible positive effects of the reforms in the legal and accounting services, taxi

services, charter.valuer services and real estate services. In-the case of tourist guides, no
evidence of a change in service: quahty as a result of. the reforms could be emplncally
demonstrated.

* Reforms of nursery school profession in the United Kingdom |

The UK case study105 TJooked at the economic impact of the inﬁ'oduction of licénsing in the
case of nursery school workers (The Childcare Act 2006) and security occupations . (Private

by the European - Commission, 2015, hitp://ec.europa.eu/gro h/siriéle-market/services/free-movement-v

professmnals/mdex en.htm
105 Koumenta M., Amy -Humphris A. ,The Effects of Occupational Licensing on Employment, Skifls and

Quality: A-Case Study of Two Occupations in the UK’; Queen Mary Umverszty of London, a. studyA
commissioned by the European Commission, 2015, http://ec. eu/growth/si Thix

movement-professionals/index_en.htm,
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Security Act 2001). In the case of nursery school workers the study found that, in line with
the economic theory, introducing licensing (restricting access to this profession) resulted in a
significant negative impact on employment but also brought a significant positive impact on
. skill levels and an overall significant positive impact on quality. In the case of regulation of
security workers, results show a significant positive effect on wages and quality but no
significant impact on employment or skills. Given that for security guards increased quality

was achieved through requiring a clean criminal record the authors suggest that depending on .

-the profession, a high level of quahty can be ensured by regulation of other aspects than
quahﬁcatlons S

Reforms of pharmacist profession in I taljz |

The case study on Italy'” finds some impact of the 2006 reform on the inarket for

pharmacists with new entrants in OTC (over-the-counter) market, increasing demand for

pharmacists leadlng to higher earnmgs of young pharmamsts and hlgher overall employment
Evzdence on effects of reforms dzscussed with stakeholders

Some of these results were presented and discussed at two -seminars orgamsed by the
Commission in 2014 in the framework of the Single Market Forum'®”. The objective of the
events was also to consult stakeholders on the mutual evaluaticn of regulated professions and
to exchange experience between Member States on the liberalisation reforms ongoing and

completed. Discussions touched amongst others on.economic aspects of the 2003/04 reform -

.in Germany where evidence shows that the reform encouraged new entries in those
. professions where entry requirements were relaxed whilst exit rates remained about constant.
. Views from other EU countries were also presented, amongst others from tax advisors in the.
~ Netherlands, a profession which is not regulated and has not seen a decline in quality of the
services provided, from the UK government which deregulated legal services, from-the Polish
government which is currently implementing the last phase of an ambitious reform of
regulated professmns the broader effects of which remain to be assessed but effects on
employment can already be seen'® (legal services: access to bar relaxed, the number of
lawyers and solicitors doubled between 2010 and 2014) and from the French, government

which has recently initiated reforms of a number of professions. The importance of the mutual

evaluation as one of the priorities in the area of the Single Market to contribute to increase
employment, especially of young people, was emphasised and Poland was used as one of the
examples for other Member States to show that reforms can effectively be pursued and that
they dlready show positive effects on employment.

2.4. Addréssing restrictions in the retail sector
Policy context

Retail and wholesale services,‘ also known as distributive trades, represent 9.6 % of the.EU's
value added and accounted for 13.1 % of the EU's total employment in 2012. The sector is

1% pagliero M., “The effects of recent reforms liberalising regulated professions in Italy’, University of Turin and

Carlo . Alberto  College, a study  contracted by the FEuropean Commission, 2015,

hitp://ec. europa. eu/mgwth/smgle-market/serv1ces/free—movement—pxofessmnals/lndex en htm

107 h ¥

108 Kleiner M., ‘Reformmg Occupational Llcensmg Policies’, Humphrey School of Publzc Affairs, University of
Minnesota, Discussion Paper 2015 — 1, Hamilton Project, 2015 January.
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particularly important for youth employment with 13.7 % of employees in the 15-24 age

range. More than 6 million companies, i.e. 29 % of all EU undertakings are active in this .

sector. In 2011, the retail sector alone'?:

- Employed 18.6 million people (8. 3 % of the EU workforce) more than the construction

sector and three times as many as ﬁnan01a1 services or information and communication -

act1v1t1es

- Generated EUR 2.592 billion of turnover (10.9 % of the total for the non—ﬁnanmal
business economy)

- Generated EUR 453'billion of value added (4.3 % of total EU value added);

Accounted for 3.6 million businesses.

European retailers are also leading international players: five of the top.ten global fetailers are

from the EU. In addition, the retail sector is strongly integrated into the EU economy and has

strong links with other economic sectors.

Retail therefore has an essential role to play in stimulating growth and job creation in the
European economy. The efficiency in this sector has implications for competitiveness,
innovation and price trends. The European Council pointed out the existence of barriers to the

functioning of the ‘retail sector: by recommending that some Member States 1mprove the’

functioning of the retail sector during the 2015 European Semester exercise.

Problem and impact

The continued low integration of the retail sector in the Single Market creates important

economic costs and leaves untapped economic potential..Sevefal economic indicators show
that there is significant scope for improving the functioning of the European retail sector:

= High prices for)retail services cause unnecessarily high costs for consumers -and
businesses. An ana1y51s of prices in retail outlets across product categories in thirteen
Member States has shown that the concéntration of retail at the regional level is linked

to higher levels of prices for the consumers, after taking into account the impact of .

other structural aid economic factors that affect prices''®. Mark-ups have increased in
six Member States between 1996 and 20131”, which may indicate lower competitive
pressure allowing firms to sell at higher prices;

=" Innovation in products offered to the final consumer has decreased and this evolution

" is only partly explained by the economic environment prevailing in many Member

109 Umversxty of Oxford,‘Retail & Wholesale: Key sectors for the European economy’; 2014,

110 gee European Central Bank Economic Bulletin Issuel/2015 (page37 et ssq), ‘Grocery prices in the Euro
Area’ available at: https:/ .ech.europa.cu/pub/pdf/ecbu/eb201501 .enpdf See. also European Central Bank
Working paper series, N°1744/December 2014, ‘Retail market structures and consumer prices in the Euro area’
https://www.ech.curopa. eu/nub/pdf/scpwps/ecbwnl744 en.pdf

U Thum-Thysen A. and Canton E., ‘Estimation of service sector mark-ups determined by stiuctural reform
indicators', Furopean Economy Economtc Papers 547, 2015. Mark-ups in retail have increased between 1996
and 2013 in the Czech Repubhc Estonia, Hungary, Ireland Luxembourg and Slovakia.
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States since 2008. Structural elements (such as types and sizes of shops, and
competition in wholesale and retail) appear to contribute: s1gmﬁcantly to the evolution
of innovation and product choice. In particular the opening of new shops is a
significant driver - and one of the few positive drivers together with the size of shops -
of the introduction of innovative products. The situation is similar for product choice.

The opening of new shops has a positive influence on the range of products offered,

whether they are-innovative or not. It is also linked to a greater variety in the size of
products offered to consumers’ %

® Low levels of labour productivity, coupled with negative productivity growth, harm
competitiveness, growth and employment in the sector. From 2010 to 2012,

productlvrty growth in the sector was flat in the EU, compared to a growth of 3.9 % in o

the US'™." A number of studies''* show that the difference in retail productivity

growth between Europe and the US can be explained by less restrictive entry

.regulations, bigger investments in ICT and innovation and the creation of new retail

formats in the US. These force incumbents to become more productive and trigger a

dynamic where less productive firms are replaced with more productive ones. The
productivity gap is also evident when comparing the EU retail sector with other
sectors of the European economy. For example, at 119 %, the retail sector's wage-
adjusted labour productivity is significantly lower than the one of manufacturing
(144 %)'". Furthermore, wage-adjusted labour productivity in retail has decreased
from 126 % to 119 % between 2010 and 2012.

Stepping up reforms to reduce regulatory barriers in the retail sector would have a number of
positive effects. Increased competitive pressures following a reduction in barriers would lead
- to the entry and survival of more efficient and innovative firms. Consumers could enjoy lower
 prices, more variety, innovation and higher quality. This would also have posmve spill-over
effects in other sectors of the European economy. -

Recent analyses conﬁrm that restrictive regulation is hampering competition in the sector.''®
Retailers face persisting barriers to market entry created by certain retail establishment
conditions such ‘as burdensome and complex authorisation processes or specific restrictive
requirements linked to the size and location of shops, as well as by operational reStrictions

The 1mprovement of condltrons for establishment could help to strengthen competltlon in the
retail sector and could have a posrtlve impact on consumer ch01ce and innovation'’

2 See 'The economic impact of modern retail on choice and innovation in the EU food sector’ pubhshed by the
Commission in October 2014, hitp://ec.europa, eu/competition/publications/KDO21493SENN.pdf -

3 Bureau of Labor Statistics, US Department of Labor, "Productivity and costs by industry: mining, wholesale
trade, retail trade and food services and drinking places industries', 2013; EUROSTAT data, 2012.

1" Maican F. and Orth M. 'A Dynamic Analysis of Entry Regulations and Productivity in Retail Trade', 2012

van Ark B., O’Mahony M. and Timmer M. P. 'The Productrv1ty Gap between Europe and the US. Trends and

causes’, 2008 )

15 Burostat, 'Structural Business Statlstrcs 2012.

6 Holland van Giizen Advocaten, 'Legal study on retail estabhshment through the 28 Member States
Restrictions and freedom of establishment', forthcoming,

17 “The economic impact of modern retail on choice and innovation in the EU food sector’, EY, Cambridge V

Econometrics Ltd., Arcadia International, 2014.
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Retail establishment

Selecting the right location for retail development and the timely start of operations are

decisive for business success. As indicated in the European Retail Action Plan (ERAP)", the

execution depends not only on the availability of suitable real estate but also on the existence

of commercial and spatial planning rules and procedures. that do not inappropriately hamper
‘competition.

The peer review on'r‘etai(l' establishment launched in 2014, the information received from
stakeholders ‘as well as a supporting legal study allowed the Commission to identify barriers
that retailers face when intending to open retail stores. - :

The rules goveriing retail establishment vary considerably across the EU, not only at national
level but also at regional and even local level. Regulatory schemes can focus on a specific
retail authorisation or can be found in 'planning authorisations' and in the drafting of planning
documents. These systems can also coexist. While Member States have the power to decide
/w on the system which suits their needs better and on the appropriate level of decision, their
’ \ ] K B ‘ .
regulatory framework should respect EU law. :

- Public policy ‘objectives such as environment protection, consumer protection and town and

countty planning are often put forward by Member States as reasons to justify the high level
of restrictions imposed on retail establishment. When restrictions to the freedom of
establishment are justified on the ground of such public policy objectives, they must
nevertheless be appropriate and proportionate to these objectives. However, the public policy
objectives pursued -are not always clearly expressed and ‘the appropriateness and the
proportionality of the relevant régulatory framework are often not assessed.

Member States impose requirements relating to the size of retail outlets or to their location
~ which may result in market entry barriers for certain store formats or business models. For

example, some Member States impose a ban or special conditions on the establishment of
' certain stores depending on their size or intended location.

. Furthermore, retail establishment procedures -are. often excessively burdensome. Retailers
applying for retail establishment often need to provide impact assessments (relating to traffic
or- employment, or specific retail impact assessments), to apply for a large- number of
permits/authorisations (planning permit, building permit, environmental permit and in some
cases, a specific retail authorisation) or to contact several public entitiés. Economic data is
often required from retailers as part of this process. The appropriateness of the data compared
to the objectives pursued and the use of such data in practice are not always clear.
Authorisation procedures may take years.to go through, Which can mean that the planned
establishment is no longer economically viable. The Commission attempted to measure the
level of restrictiveness of rétail establishment yeg‘_ulations“g by analysing the number of

. permits required, the number of entities to be contacted and the number of market studies and
impact assessments requested. During this analysis the Commission also checked for the
existence of regulations specific to the location, for requirements to provide economic data

: 118 Buropean Commission, 'Communication on setting up a European Retail Action Plan', COM(2013) 36 of 31
January 2013, ‘

119 Methodology of the retdil restrictiveness assessment: _
hitp://ec.europa.cw/DocsRoom/documents 13326/attachments/1/translations/en/renditions/native
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and for specific req_l_lire‘ments linked to the size of a foreseen establishment. The figures below
show which barriers occur most often across Member States'”.

'Figurg 22 - Number of countries requiring certain permits'*!

All iﬁ one pl;o_cess
Special retail autorisation
Ep;/irbhmental permit

Buildingwperr'nit

“Planning permit
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Source: Commission's analysis based on information from the legal study on retail establishment HVG) 122-

Figure 23 - Number of countries where certain impact assessments are required

Traffic impact assessment
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~ " Retail impact assessment

Other impact assessments
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Source: Commission’s analysis based on infonnation ﬁoﬁ the legal study on retail establishment (HVG) 123

Figure 24 - Number of countries with other requirements

9 Based on the régulatory situation in Mémber States in 2014.
2! Some Member States require that permits are applied for separately, others have introduced integrated-
permits (a so called "all-in-one process™) which can cover all permit requirements or only some of them (e.g.
building permit may be incorporated in an all-in-one process). ' .
2 Holland van Giizen Advocaten, 'Legal study on retail establishment through the 28 Member States:
Eg:stn'ctions and freedom of establishment', forthcoming, :

Ibid.
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Requirement for economic data EESECEEN : :

Regulations specific to city centre/ [Jil8
. outside city centre '
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* Source: Commission's analysis based on information from the legal stu_dy on retail establishment (HVG)124

The level of restrictiveness of requirements linked to the size and location of retail outlets
varies between Member States. In the least strict Member State, retailers are required to apply
' ~ for an authorisation for the establishment of retail outlets above 2000 m?. For retail outlets
_below this threshold, retailers are required to notify the opening of the outlet. In the most '
restrictive Member State, the establishment of retail outlets above 1000 m? is banned, with a
possible derogation for outlets between 1000 and 3500 m* and a total ban for those above
3500 m?. For shops below 1000 m? retailers need to apply for an authorisation. -

Operational restrictions

In addition to establishment res’crictiohs, retail businesses face restrictive regulations which

. may have a riegative impact on their daily operations. Such regulations sometimes become a

‘ - significant burden-for companies, affecting their efficiency, productivity and the quality and
price of services provided to consumers. Excessively restrictive and complex regulations can
also make market entry more burdensome. Because they often differ between markets they
“create obstacles to cross-border e-commerce sales. ' '

i

Since 1998 the OECD has regularly assessed the restrictiveness of regulations governing the
operation of retail companies and outlets such as shop opening hours, sales of certain products
under state monopoly, as well as rules on promotions and discounts. '

The Commission has already cartied out an analysis of the requirements for retail
establishment to assess the level of regulatory restrictiveness per Member State!?> and the -
economic impact of such restrictions on the market structure and market dynamics in-the
retail sector. It will also analyse the operational restrictions that have significant effects on the
competitiveness of the retail sector or'on cross-border trade and investment. .

Impact on competition

S - .Impacts on competition are measured by linking the restrictiveness of retail establishment to -
‘market concentration, and the birth rate and churn rate.of retail companies. Results irfdicate
that in countries with higher establishment restrictions, less new retail companies .enter the
market. In countries where more permits are required, the growth of cohcentration-indices
(CR5 and Herfindahl) is higher. Concentration also seems to be higher in countries with

24 Ibid. ‘ : ;
125 The level of restrictiveness is presented on a scale from 0 to 6, where a higher value corresponds-to stricter
regulations. ’
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regulations concerning the location of retajl outlets and the potential invplvement of
competitors. In addition, prices tend to be higher in countries which are more restrictive and
have a more concentrated retail market. I *

Figure 25- Correlations between the level of restrictiveness of retail establishment and churn rates of
- retail companies
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’ 'Source: Eurostat 2012, Commission analysis

Figure 26 - Correlations between the level of restrictiveness of retail establishment and birth rates of retail
companies ) -
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The links revealed by the correlation analysis are. confirmed by the results of a regression
analysis. As indicated in the tables below, there appears- to be a statistically significant
positive impact of the level of establishment restrictions on the price level index as well as a
negative impact on companies’ birth rate and churn rate.

Table 3 - Impact of the level of retail establishment restrictions on various indexes

- . ...... Price level index Birth rate Churn raté
Level of retail establishment restrictions 15,49%** » -0.0141** -0.0228%*
(3.156) . _ (0.00631) (0.00991)
Constant 54,54%%* - 0.128%** 0.246%**
’ (8.241) _ (0.0163) - (0.0260})
Observations o T .28 26. . 25
R-squared _ 0481 - 0171 . 0.187

Standard errors in parentheses
*** n<0.01, ** p<0.05,.* p<0.1

Source: Eurostat 2012 (2013 for price level index), Commission analysis

Several aspects of the establishment process, such as the number of permits required in the
authorisation procedures, regulations specific to the location of a retail outlet and regulations
leaving room for potential involvement of competitors show a positive correlation with
market concentration measured by the Herfindahl index. This is confirmed by the results of
the regression analysis. ‘ '

~
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Table 4 — Impact of aspects of the retail establishment process on market concentration

- S Concentration f
Lo , ‘ (HHFindex) -
Number of permits - .. 0.156*
: ' : (0.0830)
Constant ) © -0.0242
' (0.187)

- | Observations ’ ‘ © 25 ‘
| R-squared : 0.133,
Standard errors in parentheses‘ S ‘ o iz
"] *¥** n<0.01, ** p<0.05, * p<0.1 e o
' Regulations on outlet location. 0.00319* »_ : : :

' : . {0.00161) o . Lo
_Constant © 0.0284%* P
- ' (0.00668) ‘

Observations 25
_R-squared ) 0.146
' Standard errors in parentheses /

*** p<0.01, ** p<0.05, * p<0.1.

Involvement oficomg”_vetitors_ ' o © 0.00363*

| (0.00204)
Constant : 0.0333%**
T S (0.00547)

- Observations - 25

‘R-squared 0.121
' Standard errors in parenthéses
| *E* p<0.01, ** p<0.05, * p<0.1

Source: Euromonitor 2014, Co_mmission analysis
A recent Commission study!?® shows that less strict regulation of the retail sector, measured
by the OECD's Product Market Regulatlon (PMR) index'?’ fosters competition and hence
reduces firms' mark-ups. Mark-ups, i.e. the difference between .the cost and the selling price
of a good or service, are an important determinant of the producer and consumer surplus.
Lower mark-ups increase purchasing power for consumers and downstream users and are
generally seen as welfare enhancing, '

126 Thum-Thysen A. and Canton E., 'Estimation of service sector mark-ups determined by structural reform
mdlcators , European Economy Economzc Papers 547, 2015.
127
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Schiantarelli'?® argues that a reduction in mark-ups may lead to less productive firms exiting

the market, and thereby lead to a reallocation of resources to more productive firms and to
further i 1ncreases in growth. -

A positive effect of the PMR indicators on mark-ups indicates that an increase in the
strictness of product market regulations -increases mark-ups. Conversely a loosening of
product market regulations would reduce mark-ups. The table below shows that the retail
sector displays a posmve effect. : :

Table 5 — Effect of OECD PMR indicator on mark-ups in different sectors

e

VARIABLES. ... o retail ,,conmmnicatio,n‘ ene—rgy ‘Wrofservices  _airlines.  ._rail&road |
X*PMR C 0.0461%*¥ - 00116 0.0306%**  0.0511%** - 0.0171 0.0134*
-(0.00500) © (0.00731) " (0.00702) (0.00684) (0.0139) - (0.00769)
™ X*output growth 0.155%** . .0.0472 . -0.0615 . -0.145.  -0.165%**  0.135%**
. 047D . (00436) . (0.0390) 0.100) _  (0.0247)  (0.0206)°
- Observations 252 241 ) 240 240 241 232
Number of groups 25 24 24 . 23 . ._.24 . . 23

' Robust standard errors in parentheses
# 4% <0.01, ** p<0.05, * p<0.1

Source: European Commission

The following table shows that in the retail sector when controlling for all PMR sub-
indicators, the strongest indicator seems to be regulations in registration and licensing. This .
indicator is based on whether licenses and registrations are needed for commercial act1v1ty '
and outlet siting. Tightening regulation in this area corresponds to a significant increase in . -

mark-ups in retall . :

B e

128 Schiantarelli, F. "Product market regulation and macroeconomic performance: A review of cross—country
evidence', Boston College Working Papers in Economics No. 623, 2008.
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Robust standard errors in parentheses

| ¥R p<0.01, ** p<0.05, * p<0.1

Impact on consumer accessibility and choice

Consumers benefit from improved competition through lower prices, .greater choice of
retailers and better access to retail outlets. Both the correlation (an example in the following
graph) as well as the econometric analysis show that retail establishment restrictiveness
impacts negatively on changes in the number of outlets and selling- space for most store
formats (such as supermarkets, hypermarkets and convenience stores). As a result, less shops
* (and smaller shops) are opened in more restrictive countries

Source: European Commission

, Which can be indirectly linked to

the accessibility and choice of retailers, as well as price levels.

54

i communication  airlines  rail&road enetgy  ‘profservices. . refail |
entry regulations -0.00110 - 0.00627 0.00459 0.00589 0.0431%**
: : . (0.00635) - (0.00615) (0.00493) (0.00367)  (0.00714)
public ownership " -0.00264 0.00986 0.0220%** ‘
h : (0.00640) (0.00966) (0.00806) |
. market structure 0.0154%** . © 0.00727 l’
. (0.00557) * (0.00620) L
vertical integration : -0.00980 i
. ‘ (0.00612) |
conduct regulations . -0.00391 i
0.0129) ‘ |
registration and licensing ' 0.0214%*x* :
\ . (0.00742) o
special regulation large outlets -0.00613 ‘
‘ _ (0.0105)
shop opening hours -0.00385
‘ (0.00766)
Pprotection of existing firms 0.00205
(0.00616)
’ price controls 0.0178
©.0111)
promotions and discounts - 0.0126
- ©.0110)
“Observations & 241 239 232 180 240 201
Number of countries 24 24 23 23 23 20
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. Figure 27 - Correlatlon between the level of restrictiveness of retail establishment and growth in the
number of supermarket outlets

04 +

0,3 £ ‘ . , ®

Supermarkets growth in no. of outlets -
° 4
[=Y
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K=}
[
1

0,2 &

Establishment restrictions level

 Source: Euromonitor 2014, Cominission analysis

Here as well, the regression analys1s showed that the observed links were statistically

significant. As-indicated in the tables below, there appears to be a statistically significant

negative 1mpact of the level of establishment restrictions on the growth of the selling space of
convenience stores, non-grocery stores and supermarkets, as well as on the growth of the
number of outlets of convenience stores, hypermarkets and supermarkets.

However, positive links were found between the' level of establishment restrictions and the
development of discount stores. It has to be noted that the discount sector has been growing
dynamically over the past years, benefitting from consumers' increasing orientation towards

lower prices. The results may also reflect the fact that discounters display a certain flexibility

in terms of location compared to other similar store formats. They become profitable on a

smaller surface than supermarkets'® and can serve both as neighbourhood stores and.outskirt
outlets, thus replacing both supermarkets and convenience stores on the map of the retail -

market. The number of discount outlets and their sellmg space per capita are higher in
countries with stricter requirements for entry linked to size thresholds.

129 A5 they do not sell a full range of products.
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Table 7 - Impact of retail establishment restrictions on the growth of selling space

Growth of selling spééerin:-’ ,

e " Convenience . Discount Non-grocery .~ - , :
_ stores - stores stores Supermarkets-
" Level of retail _es_tablishme'nt restrictions —0.0895**‘ 1.55e-05%* ©-0.0381* -0.0612***

; o © (0.0328) (6.38e-06) © (0.0192) (0.0182)

Constant _ _ S 0.279%%* 1.25e-05 - 0.0569  0.225%**

- (0.0816) (1.57e-05) ) (0.0471) - (0.0447) *

Observations : 24 25 25 25
R-squared, _ . ' _ 0.253 0'204 N 0.146 ] 0.330

Standard errors in parentheses : ' ' ’

*** p<0.01, ** p<0.05, * p<0.1°

Source: Euromonitor 2014, Commission analysis . : gf ‘

“Table 8 - Impact of retail establishment restrictions on the growth of the number of outlets

B Grthh of the number of outlets of:

‘ 'Cbhveniehéé Discount , ;
e w . StOTES ... stores ____ Hypermarkets_ Supermarkets .
Level of retail establishment restrictions ~ -0.0808*  2.42e-05%* 0.0831*  -0.0685***
’ (0.0424) (1.00e-05) (0.0409) . (0.0211)
Constant 0.247** 1.25e-05 0.373*** ©0.232%**
' - (0.106) (2.46e-05) (0.101) (0.0520)
Observations 24 . 25 25 25
_R-squared _ _ . _.0.142 0.203 - 0.152 ~ 0.314

Standard errors in parentheses
*k ne0.01, ** p<0.05, * p<0.1

Source: Earomonitor 2014, Commission analysis

A further analysis of possible scenarios revealed that if certain restrictions were removed and
others limited to a minimum level, this could help to increase of the number of outlets and the
selling area for most store formats, in particular in countries with the highest restrictions. It
would also have a positive impact on churn rates, and could therefore increase competition in
the sector. o ’

Results of the regression analyses indicate that, in general, restrictive regulation on
establishment may hamper the development of supermarkets, hypermarkets, non-grocery and
convenience stores, in terms of the growth of their selling space and the number of outlets. In
countries with stricter establishment rules, the number of retail companies entering the market
also appears to be lower and the level of concentration of the retail sector higher. Competition
may therefore also be lower. In these countries, price level indices for many product
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categorles are also hlgher as well as the sales value of ex1stmg shops for certain store

formats.

2.5. Preventing discrimination of consumers and entrepreneurs

Policy context

Consurners are in theory well equipped to reach out for the best offers available in the Single
Market. They can travel, buy products and services online and use credit cards across borders.
However, too-often both' consumers and firms are still discriminated as regards access to

.services/goods as well as in terms of prices and sales conditions based on their country of

residence or nationality. Discrimination undermines the trust of consumers and" increases

reluctance to engage in cross-border trade, thus reducing the- opportunltres created by the -

Single Market to consumers and businesses.

These situations are addressed by the Article 20 (2) of the Serv1ces Directive; whlch prohlblts
discrimination against service rec1p1ents on the basis of their nationality or country of
residence. The purpose of this provision is to help service recipiénts, who can be either
consumers or entrepreneurs, to access offers avallable on the markets of other Member States
and make the most of the Slngle Market.

- To put ,such hrgh-level “principles in practice and tackle territorial restrictions and

geographically based discrimination, particularly in the digital domain, the Commission has

‘already launched a sector enquiry regarding anticompetitive restrictions in e-commerce and

has announced in its Digital Smgle Market Strategy a legislative action to address unjustified
geo—blockmg :

D1scr1m1nat10n based on nattonahty and place of tesidence has already been effectively
eliminated in the transport sector’!. Passengers of different modes of transport (air, maritime,
bus and coach) can purchase travel tickets without any discrimination based on their
nationality or place of residence or on the place of establishment of carriers or ticket vendors.

" The situation in other sectors is, however, not as encouraging, even in cases in which

customers of different nationalities and residences receive the same service/good in the same
location. - : -

On 24 September 2015, the Commission launched a public consultation allowing stakeholders

to present their -views on how best to tackle geographically based restrictions 1mposed by

traders to final consumers and ﬁrms . The results from this public consultation will -

complement the analysis contained in this Staff Workmg Document.

Problem and 1mpact

Consumers and firms are often discriminated against in two different ways based on their -

country of residence or nationality: (1) outright refusals to sell (consumers cannot access the

130 The Digital Smgle Market Strategy already announced that such: action could include targeted change to the
e-Commerce framework and the framework set out by Article 20 of the Services Directive.

1 Article 23(2) of Regulation 1008/2008/EC (Air transport), Article 4(2) of Regulation 1177/2010/EU (sea and - -

inland waterways), Article 4(2) of Regulation 181/2011 (bus and coach transport).
132 Byropean Commission, Open consultation on geo-blocking and other geographically-based restrictions when
shopping and accessing information in the EU: https:/ec.curopa.e eusurve y/runner/geoblocksurvey2015/
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)

sefvice/product at all); and (2) application 6f different prices or other sales and aﬂerfséles’ .‘

conditions. When shopping online, consumers may also experience geo-blocking, i.e. being
blocked upfront from accessing a specific webpage or content on a webpage. In some cases,
customers are able to access the webpage but are then not allowed to purchase the product or
service based on their place of residence. Outside copyright issues, these practices may
concern the purchase of both digital goods/services (downloads, apps) and tangible goods that
involve physical delivery. ’ )
The European Consumer Organisation BEUC reported in 2015'3 that there are important
barriers to a genuine Single Market for consumers in financial services, since restrictions
linked to residence prevent consumers from opening a bank account, getting a mortgage or

buying. an insurance policy in another country than the one in which they reside, thus -

preventing them from enjoying the opportunities of cheaper loans, higher interest rates or
lower premiums available in other Member States.

_ Discrimination often takes place when customers of different nationalities or residences book

services or products in the same location. Examples include car rental pick-up in a certain
location on a certain date for a particular duration with the same car and options, amusement
park entrance on a particular date, hotel room booked on a particular date and for a particular
duration, museums, mobile phone subscription, electricity bill, and pick-up of a product in a
store in a particular city after having putchased it online. For example, in 2013 the
Commission services commissioned a web-scraping study covering car rental companies that
found large price differences (up to 470 euros) for consumers based on their country of
residence™*. Similarly, a web-scraping study commissioned by the Commission services in
July 2015 discovered that the prices of the entry tickets to Disneyland Paris were 15 % higher

for the UK residents compared to other European- customers. Moreover, Disneyland Paris -*

offered certain deals only to Belgian and French residents. After a public reaction by the
Commission, the discount tickets for the Belgian and French customers were removed, but the
differences in the ticket prices remained. In such cases, different treatment on the basis of
nationality or residence is a particular source of frustration and dissatisfaction for customers,
" whether consumers or companies, who legitimately expect equal treatment.

Justifications given for discrimination

. Companies use a wide range of justifications for treating consumers differently based on their
country of residence, as observed in a 2009 Commission study on business practices. 1** For
example, the following reasons have been given by companies to justify price differences
based on the consumers place of residence: regulatory environment (e.g. compliance .costs,
fragmentation of consumer or environmental legislation, regulatory uncertainty, etc.),

133 etter to the European Commission, 23 April 2015. . , :

B In this particular case, the price was EUR 581.15 for the customers whose country of residence was
Romania, Slovenia or Poland and up to EUR 887.84 for the consumers from other .countries, with the UK
consumers having the highest price. The average standard deviation in prices for the 29,322 car-trip options for
different countries of residence was EUR 12.90 and the average price range (difference between the highést and
lowest price) for a given car-option EUR 24.12.-The car rental company set different prices based on asking
consumers explicitly to state their country of residence. - : _

35 European Commission, 'Study on business practices applying different condition of access based on the

_ nationality or the place of residence of service recipients — Implémentation of Directive 2006/123/EC on _ .

Services in the Internal Market', 2009. The study covered car rental, digital downloads, online sales of electronic
goods and tourism. - ‘ : ,
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differént marketing costs in different Member States (e.g. online ads and costs for translating
brochures); corporate structure (e.g. franchisees having. their own pricing policy); exchange-
rate fluctuations; need for a bank account in the country where the company is established,
taxation and credit card processing fees; operational drivers (e.g. costs such as re-registration
of cars or verification of foreign driving licenses in the car rental sector); competition; market
growth, risks related to stricter consumer protection laws; seasonality (e.g. different holiday
periods) and simply the fact that the cost for different services varies between the Member

States. These justifications have been given by companies operating in different fields

1nclud1ng car rental, leisure parks and rental of summer accommodations and were confirmed
in recent interviews with the European Consumer Centres and Your Europe Adv1ce

Different treatment of consumers based on reSIdence or natlonahty should not be allowed
unless justified in a convincing and verifiable way. One of the main reasons why the non-
discrimination principle is not effectively enforced on the ground is that the Article 20 of the
* Services Directive provides a list of justifications that is potentially too broad. In addition, the
effectiveness of the current legal framework is hampered by the lack of means of redress and
proper enforcement across all Member States. :

.Consumers behaviour on the market is greatly influenced by their perceptlon of falrness :

regardmg market conditions and prices'?.

by the fact that the prices charged in one Member State -are often used as 'reference prices' by
consumers 1n other Member States.

Complaints

The European Consumer Centres (ECCs) analysed all complaints related to discrimination
cases in the field of services received in the period of 2010-2012. As this research was limited
to the Services Directive, it generally excludes telecoms and transport cases. Most- frequent
are cases related to the distribution of goods and services (including downloads), which make
up 73% of the case-load. Services in the field of tourism and leisure .(including
accommodation and food) amount to 20 % of the cases. The results also show that
discrimination is much more often based on residence (75 % of cases) than on nationality
(25 % of cases). The highest number of complaints relates to the refusal to deliver, which
concerns about two thirds of all reported casés. Significant differences in prices come second
with slightly more than 30 %. Furthermore, ECCs analysed all complaints received in 2014
regarding discrimination cases 'in the field of services covered by the Services Directive.
COmplaints regarding recreation and culture services amount to 36 %% of all cases. The
main causes of complaints are refusal to sell or non-delivery (43 %) and differences in prices
(14 %). One out of four complaints is related to purchases made by consumers on the
.premises of the provider. The Commission also received complaints through Your Europe
Advice. Since 2008, 53 % of all such complaints concerned offline transactions, 30 % online
ones and 17 % both.-37 % concerned transport services (including car hire), 15 % concerned
retail of tangible goods and 22 % tourism services. 31 % were linked to nationality and 69 %

13 Kahneman, D. et al., 'Fairness and the Assump’uons of Economics', The Journal of Business Vol. 59 (4), 1986
or Kahneman, .D. et al 'Fairness as a Constraint on Profit ‘Seeking: Entitlements in the Market', American
Economic Review Vol. 74 (4), 1986. Other relevant research includes Anderson, E. T. and Simester, D. I., Does
Demand Fall When Customers Perceive That Prices Are Unfair? The Case of Premium Pricing for Large Slzes R
Marketing Science Vol. 27 (3), 2008.
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‘were linked to residence. 57 % resulted in a price dlfference and 15 % in an outrrght refusal
to sell. - .

These findings are broadly in line with the results of the 2013 Eurobarometer survey'’, which
enquired about discrimination of customers when shopping online based on where they live,

with 12 % of total respondents and 22 % of those bemg active online shoppers conf' irming -

this.
Regulatory responses so far

The current EU competition law framework'*® can deal with the concerns related to cross-
" border trade that are based on agreements between companies. Contractual restrictions that
ban retailers from serving consumers from another Member State in response to unsolicited
orders in competition law terminology are traditionally referred to as 'passive sales
restrictions'. Thus, according to the EU competition law, retailers/licence holders should be
free to sell passwely over the internet to consumers outside their Member Staté. Where a
restriction is, in contrast, due to unilateral action by (non-dominant) companies, or the result
of regulatory barriers, then competition law does not provide recourse. The e-commerce
sector inquiry that started in May 2015 aims at identifying potential competition concerns
hampering - cross-border e-commerce. It complements the legislative actlons planned to
remove obstacles to cross-border trade. ' '

Addressmg drscrrmmatron based on consumers' place of resxdence and nationality will have
‘positive 1mpacts on transparency, which can be a powerful tool to drive changes in a
marketplace, given the importance of companies' reputation. In - particular, by prohibiting
unjustified geo-blocking practices, consumers will be granted access to information on the
different prices that companies charge in other EU countries. Moreover, the consumers will
be able to access offers available to consumers in other EU markets if the service/good is
received at the same location. This will put additional pressure on companies to stop
‘unjustified price discriminations and remove existing discriminatory barriers to cross-border
trade. Due to more transparency and the reduction of the barriers, it is expected that the level
of cross-border sales will increase. Addressing the geo-blocking of news and political
broadcasting will help foster the democratic participation and 1nterest in the political llfe at
Union level.

Article 20 of the Services Directive, Wthh has been in force since 2009 has not been the

object ‘of dedicated enforcement actions by Member States, some of which even failed to
identify clear enforcement authorities. It covers discriminations of service re01p1ents

(consumers and businesses) both in online and offline situation. Despite the recurring

complaints received from consumers, the Commission is not aware of any company having
been sanctioned for infringing the non-discrimination provision of article 20 (2) of the
Services Directive. The current legal- framework does not offer concrete solutions for
consumers and businesses.

157 European Commrssron 'Specral Eurobarometer 398, 23 September 2013.
1% In particular, certain practices can be stopped through the application of Article 101 of the Treaty prohibiting

any agreement or concerted practice that restricts competmon together with the Block Exemption Regulation on .

vertical agreements and the corresponding guldelmes or via enforcement of Artlcle '102 prohibiting abuses of
dominance.
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Article. 8(3) of the Consumer Rights Directive does not prohibit territorial restrictions and
. simply places on traders an obhgatlon to inform about such restrictions. It thus cannot address
- the root of the matter.

Dispute resolution mechanisms (such as ADRs and ODRs) currently cover contractual
arrangements and do not apply to pre-contractual relationships; such as the ones where
discrimination could take place

3. ENCOURAGING MODERNISATION AND mNdVATloN
3.1. . Modernising our stahda_rds system

3.11. European St‘ahda.rdisa‘tion System

Policy context |

European Standardisation is a cornerstone for the functioning of the Single Market as well as
a powerful tool in support of European policies for product and services market integration.
Standardisation is relevant for everyone, 1ndustry and consumers, public authontles and civil
society..

The strategic vision for European Standardisation was set out by the Commission
Communication'® for standards, while the legal framework is set.by Regulation (EU) No
1025/2012'%, in force since 2013. :

The new Regulation establiShes the rules of transparency for the development of standards
requests. sent by the Commission to the European Standardisation Organisations (ESOs), and
for reporting obhgatlons for the different actors. It promotes the inclusivenéss of the less-
represented stakeholders in the standardisation process (SMEs, consumers, trade unions and
environmental interests). In addition to European standards, it recognises ICT technical
specifications for public procurement purposes. '

The current system is mainly focused on products, but there is significant potential for further
integration both in products and in service markets through the use of standards. To this end,

the Council conclusions on Single Market Policy (paragraphs 9 and 10) which were adopted
by the Competitiveness Council on 2 March 2015 support the Commission and stakeholders’

" joint endeavours to promote where appropriate; the position of European .standards as a
recognised reference point in facilitating comphance with EU legislation. This includes areas
such as the Digital Single Market, business services, new and high-end technologies as well
as e-policies (e-procurement, e-government, e-governance), as well as international trade and
global EU interests.

Problem and impact

European Standardisation hés ‘been a cornerstone of the Single Market for the last 30 years.

To'day however, the European industry is faced with a difficult and fast changing. global ‘

139 Commumcatlon from the Commission to the European Parliament, the Council and the European Economic
and Social Committee, 'A strategic vision for European Standards: ‘Moving forward to ‘enhance and accelerate
the sustainable growth of the European economy by 2020°, COM (2011) 311.

140 Regulation (EU) No 1025/2012 of the European Parliament and of the Council of 25 October 2012.
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environment where frontiers between manufacturing, digital and. services are increasingly

blurred. The main challenge lies in keep_iﬁg and enhancing the competitiveness of EU
industries in global trade. Standardisation plays an important role in this and the European

Standardisation System (ESS) needs to be fit for current and future challenges.

The European Standardisation System is a private sector based system, which the EU utilizes
for its legislative purposes and to implement EU policies. About 20 % of all European

- Standardisation activities stem from EU policy objectives and priorities. The remaining 80 %

European . standards are elaborated bottom-up and. strictly based on industry needs.
Standardisation is mostly financed by industry (up to 95 %) while the EU co-finances the

. system (about 2 %). : .

Many national studies demonstrate that standards positively influence economic growth due
to the resulting improved diffusion of knowledge. Studies.from Germany, the UK and France

confirmed that standardisation contributes to increase a country’'s GDP by reducing general
industrial costs, improving interoperability, fostering the quality of products and services and

facilit?ting the access to European and global markets.

For France the impact on growth is estimated at 0.8 %, for United Kingdom at 0.3 % and for

- Germany at 0.9 % of GDP. To put this in monetary terms, DIN estimates that in Germany

alone, standards generate up to EUR 17 billion a year. A more recent study from the UK 'The
Economic Contribution of Standards to the UK Economy' also confirms that the use of
standards benefits the national economy: standards contributed fo around EUR 11 billion of
the EUR 40 billion GDP growth in 2013 (2014 prices) and to around EUR 8.5 billion to UK
exports. The same study shows that standards help to enhance quality, with 70 % of
respondents stating that standards had contributed improving the: quality of supplier products
and services'*!. = -

An 'Independent Review of the European Standardisation System' was conducted to assess if
the system is fit for future challenges and how it copes with five strategic objectives'*
identified by the Commission Communication of 2011, i.e.: speed of the process, tool for
competitiveness, ‘support EU policies, inclusiveness of societal stakeholders and global
impact. As part of the review, an online consultation was launched and generated around 800

- answers. The Independent Review resulted in a number of recommendations calling for a

better interaction between the actors of the European Standardisation System, its governance
and the communication within the system. ,

This review covered the standardisation system as a whole: goods, services, ICT and other
standards. There are, however, specific issues on service standards which need to be
addressed. :

Standards rely on a system that is created and operated by the industry for the industry. The
challenge is to ensure that European Standardisation continues to be at the heart of industrial

modernisation and innovation in Europe. Thus, the Commission wants to explore strategic

avenues to optimise the European Standardisation impact, and to this aim the public-private
partnership between the Commission and the European Standardisation Organisations should

- become more visible and tangible for all. :

_ 1 British Standa'rdé Institution (BSI), 'The Economic Contribution of Standards to the UK Economy', 2015.

12 1dentified in the Commission Communication of 2011,
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Therefore the Commission proposes a ‘TJoint initiative on Standardisation’ to be concluded -

with all actors in order to enhance and modernize the current system The Joint initiative will
encompass a joint vision in order to develop solutions to issues arising from servicification,

digitalisation and focus on interoperability as a result of the Priority ICT standards plan. It
will also explore how the gap betwéen research/innovation priorities  and. European
Standardisation could be analysed in a more systematic and forward looking way and more

effectively bridged, as well as how to produce timely standardisation deliverables.

The Joint initiative is a way to enable Europe to become a global standardisation hub. This
means keeping a system able to impact on growth (between 0.3 and 0.9 % depending on the
current figures registered from different Member States), contributing to the GDP growth

~ maintaining and increasing competitiveness of the EU economy.

3.1.2. Standardisa’tion for services
Policy context =~ : . /

In addition to product standards, the Services Directive treco'gnise-s standards'® as one of the

quality enhancing measures that will benefit recipients of services, especially’ consumers.
" Regulation (EU) No 1025/2012 on European standardlsatlon144 also recognises the potential
“of service standards. However, unlike goods standards, which are widely used and accepted to

be beneficial, there are only few services standards in Europe (approxrmately 2 % of all-

standards). While their number is  growing, most- ex1st1ng and newly emerging servrces
standards are national (fewer than 20 % of ex1st1ng service standards are European).

Problem and 1mpact

In contrast to goods, the development of service standards has been much more limited, both
within Member States and at EU level. As a result, service standards account for only 2 % of
all EU standards. '

5

Yet, voluntary European service standards could and should yield many of the same benefits

" for the services sector, raising standards across Europe, giving consumers and businesses
confidence in cross-border services and consequently enhancing cross-border trade. It could
be a key element in the delivery of an integrated European services market. -

At a national level, the number of national service standards is very- likely to increase
cons1derably in the coming years. Such a proliferation however makes it harder for European

service providers to operate cross-border, by subJectmg them to ever more dlfferent standards

every time they enter a new market.

_143 Article 26(5)_-states that: 'Member States, in cooperaﬁon with ‘the Commission, shall encourage the
development of \/oluntary European ‘standards with the aim of facilitating compatibility between services
supphed by providers in different Member States, information to the recipient and the quality of service
provision'.

14 Buropean Union, 'Regulation (EU) No  1025/2012 of the European Parhament and of the Council of 25

October 2012 on European standardisation, amending Courncil Directives 89/686/EEC and 93/15/EEC and
Directives 94/9/EC, 94/25/EC, 95/16/EC, 97/23/EC, 98/34/EC, 2004/22/EC, 2007/23/EC, 2009/23/EC and
2009/105/EC of the European Parliament and of the Council and repealing Council Decision 87/95/EEC and
Decision No 1673/2006/EC of the European Parliament and of the Council', 2012.
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Differing voluntary national service standards as well as integrating standards or certificates
in mandatory authorisation requirements (as described in the section on services passport for
companies) can create barriers to European companies trying to trade cross-border. Results of
a Commission survey on barriers to the services Single Market show that 19 % of companies
providing or buying services cross-border experienced difficulties related to service standards
and the linked usage of national certificates. Certificates were problematic for 18 % and
products standards for 15 % of respondents. Problems reported concern mostly construction
and business services (technical services) areas. They often refer to installation, maintenance
and repair services, or to requirements concerning products used for the service provision.
Insufficient awareness and understanding of standards (by businesses, public authorities, etc.)
also create unnecessary costs and bureaucracy. -

Barriers-emerge in particular when standards and certification schemes, although in principle
voluntary, are made de facto mandatory through the requirements set in national legislation
(e.g. in authorisation and licensing procedures). On top of that, the authorities may require the
provision of national certificates as a condition for access to their market. Companies may
then need to obtain a new certification in addltlon to the one obtained in their country of
estabhshment

National certlﬁcates_ can be required both in.the absence of a European standard, where
diverging national standards and certification schemes exist, or in situations where even
though a European standard exists, a national certification procedure is still required. Such
certificates are not necessarily recognised in other Member States'**. Mandatory compliance
with standards can in certain cases be justified if this is non-discriminatory and proportionate.
However,-in many cases, requlrements appear to exceed the necessary means of achieving
public policy objectives. ’ -

In addition to duplicate standards and certificates that are not recognised across borders, there ;

rmght be conflicting national systems or practices, which make it harder and more costly for
service providers to comply.

In conclusion, there is still significant untapped potential from the development and use of
voluntary European service standards to address servicification and deliver an integrated

European services market. The Commission will therefore. issue dedicated guidance,

exploring the issues, including ensuring that such standards are demand—led and adopted
where they are most needed

3.2.  More transparent,‘ efficient and aceonntable public procurement

3.2.1. For better governance in procurement. better data and more effective remedles
systems :

Policy context

Government expenditure on Works goods and services represents around 19 % of EU GDP,
accountmg for more than EUR 2.3 trillion annually'*®. Efficient pubhc procurement is key to

145 Mutual recognition of certlﬁcates is mandatory if these are requested by public authormes but only if the
certificates are delivered by accredited certification bodies.

146 This is the latest estimate including spending by utility companies. Newer estimates give values only for. non-
Zutlhty procurement which is around 14 % of EU GDP, i.e. roughly EUR 1.8 trillion.
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addressmg major policy challenges, including growth and jobs, ﬁscal d1sc1pl1ne, the
modemisation of public administration, the fight against corruption and collusion, market
access for SMEs, the trust of citizens in public authorities and democracy, innovation and
environmentally and socially sustainable growth. It is also crucial to the recovery of public
investment spendmg, which fell in 2012-2014 (in terms of percentage of GDP) compared with
2000-2007, in almost half of the EU Member States and all the stressed economies.

1mp1emented The new provisions will allow for simplified and more flexible procedures and
better access to the market for SMEs. They also seek to ensure greater inclusion of soc1a1 and
environmental considerations in the procurement process.

Efficient public procurement relies on good ‘governance at national level. It has many.

- The EU has recently seen a ma_]or reform of the procurement ﬁ'amework which is now being

components and each must perform well. Above all, public procurers must be equipped to act -

with the greatest professionalism in order to get best value for money for each purchase. The
integrity of decision-makers and their staff must also be beyond doubt. Institutions or
mechanisms must be in place to coordinate procurement between public authorities in order to
secure. economies of scale, audit public contracts and efficiently and rapidly manage

complaints lodged by compames Finally, the public sector must be able to respond to threats .

of collusion by suppliers.

Problem and 1mpact

The governance of the procurement systems needs to be improved in the EU; further efforts
are still required to ensure the efficiency, transparency and integrity of the process. Some of
the main missing links are the lack of relevant quality data, the-inability to match related data
from different databases, the insufficient sharing and reuse of data, and a shortage of skills.
and tools for analysing available information. These barriers are widely acknowledged having
been identified by the G-20 and the World Bank,"*’ the OECD'*® and the European Court of
Auditors and the Comrn1ss1on149 itself. The i mcreasmg use of information technology in public
administrations, including the -transition to mandatory e-procurement in 2018, offers
opportunities to tackle these.problems. : :

Better data would allow Member States to improve governance. This means better
evidence-based policy and management by public authorities and increased transparency by
opemng up data. Sharing data triggers feedback from the public, which can be used to
improve aspects of procurement practice at all levels, ﬁ_‘om local procurement to national
legislation. Furthermore, better information on the vulnerabilities of their public procurement

systems would help Member States take remedy measures and promote good procurement
practices.

147 World Bank, ‘Benchmarkmg Public Procurement’ 2015.

18 OECD, ‘Discussion Paper on Public Procurement Performance Measures’, GOV/PGC/ETH(ZOIB) 2013

(p.2); OECD, ‘Recommendation of the OECD Council on Flghtmg Bid Rigging in Public Procurement’,

C(2012)1 15 - C(2012)115/CORRI - C/M(2012)9, 2012.

* European Commission/PWC, *‘Stock- taking of administrative capacity, systems and practices across the EU
to ensure the comphance and quality of public procurement involving European Structural and Investment (ESI)
Funds’, 2015, forthcoming; Europe Economics, ‘Estlmatlng the Benefits from the Procurement Directives’,

2011.
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Lzmzted data avazlabzlzty

However, procurement in Europe is currently largely data blind. Four categories- of _

shortcomings can be identified:
(i) insufficient data is available;
(i1) existing data is often of poor quality;

(iii) frequently data cannot be linked when it comes from different sources and even
- when available; : :

(iv) it is often not sufﬁciently analysed and u_sed for policymaking purp_oses.

Currently, the main source of data is in procurement notices. These notices are used to inform
about tender opporttmxtles and results and their publication in the Tenders Electronic Dalgr
(TED) website is obligatory for procurement above thresholds defined by the Directives'®
However, the transparency and the quality of data reported vary among Member States.
According to the most recent Single Market Scoreboard (2015)"*, in many Member States
“the proportion of contract awards notices. containing no information about the value of the
- contracts awarded is higher than 50 %.

Transparency of below threshold procurement also varies greatly. National thresholds for -

publication on national websites range from less than EUR 10 000 in Portugal to EUR 134
000 in Italy for goods and services, and there is similar diversity in works'2.

management is not collected, and most importantly, fewer bidders are attracted and thus less
value for money is ach1eved15 3

This opaqueness of public spending ‘also means that procurement rules can st111 be
circumvented by simply awarding contracts below the radar of national-authorities and of the

This means that -
the spending of a large portion of taxpayers' money is not transparently accounted for, data for

public scrutiny - if contracting authorities decide not to apply all procurement rules, this may =

go undiscovered. The exact terms and conditions under which a purchase was made are often
not transparently communicated. Where transparency is lacking, misconduct grows.

Furthermore, audits are not used to their fullest potentlal According to the Report on
spending of ESI Funds by the European Court of Auditors"™, the valuable data from audits is
not sufficiently collected and used. For example, data on irregularltres from auditors' findings
are not always electronic and structured for automated process and often cannot be linked to
"data on procurement procedures. This is the case for audits of both national and European

funds.

Finally, even for already existing data, public authorities in Member States do not always
analyse it and use the results for decision-making, nor do they share it with other parties. For

example, while in the Czech Republic the procurement performance of each municipality,

159 Directive 2004/18/EC on the coordination of procedures for the award of public works contracts public
supply contracts and public services contracts and Directive 2004/17/EC coordinating the procurement of
entities operating in the water, energy, transport and postal services sectors.

151 Buropean Commission, The Single Market Scoreboard:
hitp://ec.europa.eu/internal_market/scoreboard/index_en.htm
152 pw(C, ‘e-Procurement Uptake study', 2015, Figure 3, p.19.
153 Coviello, D., and Mariniello M., 'Publicity requirements in public procurement Evidence from a regression
discontinuity de51gn Journal of Publtc Economics 109, 2014, pp.76-100.

1% European Court of Auditors Special report No 10/2015: Efforts to address problems with pubhc procurement
in EU cohesion expenditure should be intensified, http://www.eca.europa.cu/en/Pages/Docltem.aspx?did=32488
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based on data analysis, is available online, in most other Member States this is.not the case,
even though comparable data is often avarlable :

A tecent survey identified nine obstacles to part1c1patron in pubhc procurement including
uncompetitive_practices (such as collusion, bid rigging and corruption), lengthy procedures
low quality of eProcurement services and risks ‘of htrgatlon by unsuccessful tenderers'>®
However, the monetary value of such 1nefﬁcrenc1es is hard to estimate, especially in areas
such as professionalization or corruption’ Nevertheless on the basis of avallable studres, :
there are approximate estimates of impact.

PWC, Ecorys, and the University of Utrecht have estrmated157 that costs of corruption are
around 3.7 % of procurement expenditures. Using this as a conservative'™® ballpark estimate,
this indicates that just out of the EUR ‘420 billion advertised at EU-level annually 19 around .
EUR 16 bllhon are wasted on corrup‘aon

: Concermng professronal procurement skills, according to Bandiera, Pratt, and Valetti'®, the
problem is even more lmportant than for corruption. Their estimates indicate that corruption is -
responsible for 17 % of waste in spending, as compared to 83 % which can be attributed to
too low professionalization. Using again a back-of-the- envelope calculation based on the
above estimates, this means that the potential economic gains from solvmg problems of
professionalisation are more than EUR 80 billion.

Data is widely acknowledged as an important solution to procurement governance problems

Besides the studies by international organisations mentioned above, data is also recogmzed as
an issue in Member States, with dedicated studies being conducted for instance by the
Brmsh161 Germanm, and Swedrsh1 63 governments and the non-governmental sectors in
Croatia, Czech Repubhc and Hungary '

Not all public procure'ment problems Wlll be solved by data. However, even with a very
conservative estimate where better governance could solve 10 % of waste due to insufficient
professionalization and to corruption, this ‘would still represent a benefit of around EUR 50
billion annually. This estimate’ should be further extended to benefits such as fighting -
‘collusion, as well‘as increased trust in government. - '

155 European Commission, 'Flash Eurobarometer 417", 2015. : o
¢ gg. Heywood, P. M., and Rose, J. 'Close but no Cigar: the measurement of corruptlon Journal of
Public Policy 34(03), 2014 pp.507-529.
157 pWC, ECORYS, University of Utrecht, 'Tdentifying and Reducing Corruptron in Public Procurement in the
EU', 2013 (p. 211) Study baséd on a sample of procurement procedures, sectors (road and rail; water and waste;
urban/utility construction; training; research and development) and countties (FR, IT, HU, LT, NL, PL, RO, ES).
8 The study. covers only the direct costs of detected corruption. Furthermore, public spendmg covered by EU
directives is only a small part of overall expenditures on works, goods, and services.
1% European Commission, 'Public Procurement Indicators 2013', 2015. This figure excludes utility spending.
10 Bandiera, O., Prat, A., and Valletti, T. M., 'Active and passive waste in government spending: evidence from
pohcy experiment, 2008
Harrower D., 'Measuring pubhc sector ICT expenditure, Approaches and evidence ﬁ'om the United Kingdom',
2014.
162 BMWi, 'Public Procurement Statistics for Germany , Research prOJect commissioned by the F ederal ]\/!zmstry
for Economic Affairs and Energy (IC 4 — 80 14 34/45), 2015, forthcoming.
? Konkurrensverket Swedish' Competition Authority, "Public Procurement Thresholds and Data in Sweden',
Uppdragsforskningsrapport 2015:3, 2015.
" 164 See http: J/integrityobservers. ew/, htip://zindex.cz/ and hitp://k-monitor.hu/ respectwely
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The Commission will take a number of initiatives to address these data shortcomings.

First, in order to improve data on procurement above the EU thresholds, the Commission will -

define a data structure for procurement reporting before end-to-end eProcurement becomes
mandatory in 2018. The new standard will be fit for the digital age (e-standard forms), simple
to.implement and use, fulfil business, govemance and transparency needs of procurement,
and fulfil the legal obligations required in the standard forms. It will be designed in
~cooperation with the Pubhcatlons Office of the EU, take in account existing work done within
the CEN Workshop . on Business Interoperability -Interfaces for Public Procurement in
Europe'®® as well as other existing standards. Member States will be consulted on the project.

Second, the Commission will encourage national collection of data on below-threshold
procurement, for instance through the use of the data standard defined for above-threshold

- procurement which will take in account below-threshold procurement practices in the EU.

This. will enable the Member States to harmonize their structures for collecting data. about

below- and above-threshold procurement. The Commission will promote this goal through

policy dlalogues with the Member States on data transparency.

The Commission will also promote, inter alza through financial support and bllateral pohcy
dialogues, the usage. of. contract registers. They are a cost-efficient tool for managing
contracts, and also for the promotion of good governance through enhanced transparency.
They store digitalized contracts, their structured summaries as well as full wording, including
contract performance conditions, terms of delivery, and subsequent modifications. In some
countries these registers are accompanied by the requirement that any contract not published

in the register is void. These registers help contracting authorities manage their contracts and .

help improve the governance of public procurement. The Commission will facilitate, through

‘the relevant expert group and a peer review, the exchange of best practices such as the recent

successes from Slovakia'® -and Portugal. If deemed useful by Member States, the
-Commission will support the development of standards for contract registers. It will also
develop a contract register .of Commission tenders for its own use and in the interest of
transparency. '

Audits are a source of valuable information instrumental for improving public procurement
systems. The Commission will support the creation of irregularity databases, which will
contain digitalised audit reports. These reports must be structured (e.g. contain a classification
of irregularities found, provisions infringed and corrections imposed) and capable of being
matched with other procurement data. First, the Commission will ensure the availability and
appropriate structure of its own audit. Furthermore, it will encourage Member States to
improve their reporting capacities: it will facilitate the exchange ‘of best practices (e.g. from
the Czech Republic, Italy and Spain) and, possibly, standards. Finally, the Commission will
-provide guidance on the monitoring reports under Article 83 of Directive 2014/24/EU in order
to help Member States to structure the information (including the use of the anomaly
detection tools presented below).

167

The Commission will consolidate current work streams™ ' on anomaly detection tools. It will

provide feedback to Member States on the robustness of their public procurement systems, for B

165 htip; //www cenbii. eu/
166 Transparency International Slovakla, "Not in Force Until Published Online', 2015.

7 There are many examples of best practices in the area of data analysis: Member States, the World Bank,
researchers and NGOs work on developing methodologies for benchmarking, measuring the cost of corruption in
public procurement and monitoring public procurement. Tools for facilitating data analysis and anomaly
detection are also being developed by or with the support of the Commission. ARACHNE, a Commission tool
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instance through a performance (governance and transparency) scoreboard. Furthermore, the
Commission will encourage the Member States to improve their data analysis. capacities,
notably by building on-the latest technological developments in the field of data analytics
including through ﬁnancxal support and facﬂltatlng the exchange of best practlces and

* standards,

Besides the actions above, other initiatives will be taken. In line with the Digital Market
Strategy, the Commlsswn will support the establishment of connections between procurement
data and various existing data and IT systems, most importantly business and public body

registries. Following the same logic, the Commniission will strive to enable the combining of -
procurement data with data on financial flows through opening up and standardizing data on -

budgets, financial statements of public administrations, and invoicing'®®, Finally, the
Commission will make efforts to improve the structure of data on ESI ﬁmds169 their
connectlon with procurement data, and their sharing as open data.

More eﬁ‘ic‘ient remedies systems -

Good ‘governance in procurement also include an'effective and efficient review system:
companies must be able to find recourse when they believe rules have not been respected. The

" Remedies-Directives'” ensure that procurement decisions may be reviewed effectively and

rapidly. However, there are strong discrepancies in-the functioning of the review bodies

‘between Member States, in particular on delays and costs. In addition, the Directives allow

great flexibility as to the nature and institutional place of the bodies which should conduct
these reviews. Subsequent to the transposition of the Directives, review ‘mechanisms with
ultimate judicial guarantees will have been established in each Member State. These
mechanisms rely either on’ (i) newly created first' instance specialised public procurement
administrative review bodies or (ii) existing administrative bodies with enlarged functions for
first instance review or (iii) the judiciary. - :

“The knowledge of the full extent of these discrepancies and their impact is still limited. This

is largely due to the lack of relevant data. In most Member States, the information on

* complaints lodged by economic operators is not collected in a structured manner and rarely

used for policy making purposes. This impacts both the efficiency of the remedy system (e.g.
by preventing accurate assessment of the resources needed to deal with complaints;
identifying abusive complaints, consistency of decisions due to a lack of effective searching
tools) as well as the general procurement system.(e.g. identifying the contracting authorities

against which successful complaints are lodged most often, or whlch aspects of procurement-

procedures are being appealed against successfully).

for managing authorities to highlight risky EU Funded prOJects is currently promoted as “best practice” for
Member States. The project "Digital Whistleblower™, fiinded by Horizon 2020, is designing an easy-to-use risk
assessment software which will be ‘offered-to public authorities to assess procurement procedures by 2018. See
Website: hitp:/digiwhist.ew/ -

168 Harrower D., "Measuring public sector ICT expenditure, Approaches and evidence from the United Kingdom',
2014; Czech Ministerial . audit based on matching invoicing and procurement data, 2014

http://www.anobudelip.cz/file/edee/2014/06/proverka-hospodareni.p
169 K .monitor in Hungary - Fazekas, M., Chvalkovska, J., Skuhrovec, J., and Janos, L, 'Are EU funds a

corruption risk? The impact of EU funds on grand corruption in Central and Eastem Europe', CRCB-
WP/2013:03,2013, p.30.

' Directive 89/665/EEC and Directive 92/13/EEC, as amended by Directive 2007/66/EC.
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A study commissioned by the Commission services!”* on the economic efficiency and legal

effectiveness of review and remedies procedures for public contracts underlines widespread
stakeholders’ positive perceptions of the relevance of the remedies procedures and of their
impact in improving the openness and transparency of public procurement. Furthermore,
public consultations carried out by the Commission from 24 April to 20 July 2014 also point
at the conclusion that effective remedies improve the openness, transparency, fairness and
help' public procurement process to become more compelling for contracting authorities.
Notwithstanding these elements, the study clearly demonstrates that the efficient functioning
of the remedy systems varies considerably across Member States and that data collectron on
remedy system performance is deﬁcrent

The most telling examples from th1s study, which demonstrate the need to strengthen public
procurement remedy systems relate to time taken and costs:

®  The length of review procedures across Member States is particularly divergent. The

five greatest duration values for first instance pre-contractual cases are observed in
;Member States relying on judicial review (Ireland — over 500 days, Greece and
Belgium— over 400 days, - Luxembourg and Finland — over 300 days). For most
Member States relying on non-judiciary bodies at first instance'”* the median
estimated review length is below 100 days — which can be considered a satisfactory
length. The median estimated length of review for second instance pre-contractual
cases are 700 — 1 000 days in Austria and Spain; around 600 days in Cyprus, the
Czech Republic, Denmark, Finland and Latvia; and 0-200 days in Bulgaria, Germany,
Estonia, France, Lithuania, Luxembourg, Portugal, Romania and Sweden; :

®  The fee for a review also varies widely across Member States: in some countries the

fee is a fixed flat rate, itrespective of the size and characteristics of the contract; in -

others the costs are determined by a scale criterion or by a value—range that depends on
the size or type of contract-(for works, supply or services), i.e: for a EUR 250 000
contract fees, vary from 0 (Spain, Luxembourg; Latvia and Sweden) to EUR 5 000
(Slovenia);

» Median additional costs of review for contracting authorities as a percentage of
contract value in individual Member States range from around 0.1 % (in Greece,
Poland, Slovenia and Slovakia) to around 2 % (Austria). Among suppliers, litigation
median additional costs of review range from 0.3 % (Spain, Lithuania, Romania, and
Sweden) to 1.5 % (Cyprus Greece and Slovema)

173

The level of fees and additional -costs”” might in some cases discourage economic operators

from launching complaints.

Finally, the study points to a wide variety in the number of first instance decisions, be they of
administrative or judicial nature, taken in Member States from 2009 to 201217, This could be
partially explained by disparities in the effectiveness of the national remedies systems.

"I Burope Economics and Milieu, 'Economic efficiency and legal effectiveness of review and remedies

‘procedures for public contracts’, 2015.
72 The Study points at Austria, Bulgaria, Cyprus, the Czech Republic, Denmark, Estonia, Hungary, Latvia,

Malta, Poland, Romania, Slovenia and Slovakia.
13 Around 69 % respondents to the public consultation claim that in their Junsdlctlon costs (such as the cost of

legal advice and representanon) may have an impact in access to justice.
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The Commission will at this stage propose different initiatives which will be complemented

by the REFIT evaluation report on the Directive 2007/66/EC

The Commission intends to create a network of first mstance review. bodies, which would
facilitate exchanges of information and best practice, promote optimal model solutions, help
identify needs, develop different assistance programmes and training . activities (e.g.
exchanges programmes, study Visits) and conduct similar activities. The main purpose of the
network would be to promote effectiveness. The Commission will particularly encourage and
(technically and financially) assist Member States willing to create or strengthen their
specialised first instance administrative review bodies. i -

The Commission will also propose increasing‘ transparency -regarding the performance of

national remedy systems. To begin with, data need to. be collected in an automated fashion"

without imposing an additional administrative burden. In that context, it will develop a
limited number of objective indicators (number . of ‘complaints, number of successful
complaints, costs, length of procedures, etc.) in agreement with the Member States. These
- indicators will be published via a performance scoreboard, integrated in the Single Market
Scoreboard, to monitor the effectiveness of .the national review systems. This will allow
Member States and the business community to' compare the efficiency of the remedies

* systems in different Member States It will also give the Commission a better overview of the -

situation.

3.2.2. Effici_eht large-scale infrastructure projects

Policy context

K

Large scale infrastructure projects are partlcularly important segments of public procurement.
They are generally public or partially private investments, and can-take the form of public
works or concessions. Such prOJects can vary in nature and could concern the construction of
a power plant (as the one in 2011 in-Estonia) or of a road viaduct in the Netherlands (award in

2012) each with a budget of around EUR 1 billion'”. They are essential for the proper.

functioning of the Single Market. Without a European transport network, a pan-European
technical platform for communication and data exchange, or appropriate energy
infrastructures to ensure Europe's security of supply, the Single Market cannot deliver its full
potential. The investment plan for. Europe § will complement Member States efforts in this
area. :

There are many factors which determine whether the projects' can ultimately contribute to
growth, -the creation of jobs and enhancing Europe’s competitiveness. Alongside the
availability of financial resources, correct planining and proper identification of the technical
solutions for infrastructure projects, efficient and timely public procurement procedures play
an important role, by ensuring that the broadest scope for competition is warranted and that

3 174 The nuniber of first instance decisions reported in the study from 2009 to 2012:

AT -932 CZ-2,778 -EL-620 HR-6,939 | LT-1,410 NL-1,111 | SE-11,144
{ BE- 711 DE-4,222 ES-1,323 | HU-2,419 . ] LU-39 ' PL-10,570 SI-1,864
BG-4,411 | DK-580 F1-2,191 | 1E-21 LV-3,775 | PT:86 "SK-1,259

[ CY-380 EE-879 FR-40 IT-340 . MT-240 'RO—1,672 | UK-47

1S {nformation extracted from TED notices. ) :
176 European Commission, ‘Communication on an Investment Plan for Europe COM(20 14) 903.
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the best possible offers are chosen, in terms both of quality and cost. Successful
well-managed projects should therefore be a priority of the Single Market

If run efficiently, large-scale infrastructure projects can have an important posmve 1mpact on
the overall economy. According to the IMF, if carried out in certain conditions, an increase of
1 percentage point of GDP in investment spending ralses the level of output by about 0.4 % in
the same year and by 1.5 % four years after the increase.’

Problem and impact

Nine out of ten of such large-scale infrastructure projects do not go according to plan, either
concerning the budget and/or the time-frame. Cost overruns of up to 50 % are common'”.
Delays are also common in all stages of the process, from the planning, to the 1mp1ementat1on
of the project and the execution of the contracts. For example, the costs for the Slovenia-

‘Hungary rail connection were 52 % higher than foreseen. The railway line linking Rotterdam

to the German border costs 3 times more than 1mt1ally estimated and 27 % more than planned
at the start of the implementation. This project is also subject to 51gn1ﬁcant time delays179

Many factors have been identified as contributing to these dlfﬁcultles One is the complex1ty,

length and duration of the public procurement process.'*® Many legal aspects have to be

clarified before the launch of the procedures — ranging from the type of public procurement

procedure to the definition of selection and award criteria to the contract conditions, including -

the allocation of risks between the parties. Discussions at political and technical levels on’
these aspects tend to be lengthy. While Member States sometimes consult the Commiission on
the most sensitive issues at an early stage, this is rarely done in an orderly manner. As there
are currently no clear procedures, Member States may be hesitant to obtain the necessary
clarifications and the consultation process tends to take a long time.

The elements presented above weigh even more in cross-border projects. This is because two
or more Member States need to agree on many legal aspects, which may also vary because the
transposition by 2016 of the new Public Procurement Directives'®! introduces additional
elements to be agreed upon. Any legal uncertainty in the legal framework can lead to
considerable delays, due to the need for corrections and the possibility of legal proceedings.

- Investigations and infringement procedures initiated by the Commission or proceedihéé in

national courts, often at an advanced stage in the procurement process, can have a significant
impact on the duration and the costs of a project. In certain circumstances, proper remedies
may no longer even be available, e.g. due to the advanced stage of contract execution.

Another iniportant issue is transparency. Such big projects may not follow the information
requirements for public procurement (not all the information is published on TED) or may not

be published at all when they are awarded directly as a result of an inter- governmental ’

agreement. These practices restrict competition in the Single Market.

177 h

78 g lyvb]erg B., 'What You Should Know About Megapro;ects and Why An Overvrew 2014.

17 European Parhament 'TEN-T large Projects— Investments and costs', January 2013. '
'8 The Directorate-General for Regional Development considers public procurement errors to be the single most
common cause of administrative errors and financial corrections across all EU funds.
18! Directive 2014/24/EU on public procurement (and Repealing Directive 2004/18/EC); Directive 2014/25/EU
on procurement by entities’ operating in the water, energy, transport and postal services sectors (and repealing
Directive 2004/17/EC); Directive 2014/23/EU on the award of concession contracts. :
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All of these elemerits are es_pecial'ly important: for particularly big infrastructure projects
aimed at expanding existing capacities or developing completely new comiponents of.

infrastructure. The sectors most affected are transport, ICT and energy.

Problems that have not been solved before launching. public- pro‘curement procedures will
generate delays later on, not only due to complaints and legal review, but also to corrections
by the contracting authorities themselves. Projects over EUR 700 million generally take
substantially longer to contract than other tenders'®
tender. If the duration of a typical procedure, from the dispatch of the invitation to tender to

the award of the contract, is 3 and a half months, for large-scale infrastructure projects it is

approximately 25 months, increasing to 35 months for negotiated procedures. However, the
time the tenderer has to submit a proposal is oﬁen quite similar to a lower value procedure.

- An investigation by the Commission takes at least 4 months for initial exchanges with the
Member State and at least an additional year for an infringement procedure up to the potential

referral to the ECJ. It can intervene at any moment of the procedure. Blocking a project
during this process to. avoid subsequent difficulties engenders high costs, but by pursulng the
project a Member State risks paying fines or penaltxes for cancelling contracts. '

The costs resultmg from delays depend on the value of the project, its advancéments as well
as the source of funding or the Member State in which the project is implanted (different
1nﬂat10n and interest rates).

However, one could compute a rough estimation of the opportlmity costs of delaying a large
infrastructure project. A project worth EUR 10 billion which would, for some. reason, be
delayed in its-implementation by 2 years could generate additional costs of more than EUR

600 million considering only two factors: opportunity costs on the financial market (EUR 400

million) and inflation (EUR 200 million).

Other 31gn1ﬁcant ‘addltlonal‘ costs 1nclude social and economic costs for the

beneficiaries/population at large, which would have benefitted from the pro_]ect but also
significant administrative costs for both the authority dealing with the project and for the
tenderer/contractor that has-to.internalise a significant degree of uncertainty regardmg the
project. :

Public procurement uncertainties contribute to the general cost overruns. Considering that 9
out of 10 big transport infrastructure projects run over budget on average by 28 %'%, the
overall cost increase of projects above EUR 700 million registered in TED ¢ould amount up
to EUR 4 billion per year. Although the factors leading to overruns are many, improving this

- situation even marginally, due-to better public procurement procedures, can 1mp1y large

savings for EU tax payers.

Considering the complexity of large inﬂastructure projects, the Commission will propose a
three-stage approach: a helpdesk, an ex-ante assessment and a system for exchange of
information. All the projects with a total value of more than EUR 700 million will be covered

182 The duratlon for the large- scale projects is calculated based on TED data for contracts awarded between
2010-2014, the calculations for a typical project come from European Commission, 'Impact and Effectiveness of

* EU Public Procurement Legislation', Staff Working Paper; SEC(2011) 853 of 27 June 2011.

18 Flyvbjerg B.,Skamris Holm, M. K and Buhl, S.L. 'What Causes Cost Overrun in Transport Infrastructure
Projects?', 2003.
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by the initiative. In' order to determine the threshold, an analysis has been carried out on TED
data. The threshold was chosen for the increased economic impact of delays for such projects,
- keeping in'mind the resources needed to assess the notlﬁcatlons and a relative good coverage
of Member States. : S 4 , ;

~ During the planning phase of such a project, many questions can arise which delay the

process significantly. A helpdesk could assist Member States in clarifying these issues upfront

. and before the project is mature enough to be notifiable under the mechanism described y
~ below. It can play a particularly important role for cross-border projects in helping to find: '

mutually acceptable solutions. The helpdesk could also continue to ‘perform its advisory role

throughout the executlon of the proj ect '

The Commission will develop a specific procedure with a view to providing an ex ante
assessment of a specific project with EU procurement rules. Member States will have the
‘possibility to notify, on the basis of a standard information sheet, projects early enough to
ensure that the Commission can assess the compatibility of the project before irreversible
decisions are taken. The project would have to be notified at the latest before publishing
notices directly linked to the 1mplementat10n If no publication is intended, the Commission v
should be notified before any binding commitment or communication to potential contractors

or other partners (including Member States and third countries) -is undertaken. The
Commission will deliver its opinion within a specific timeframe which should in principle not

exceed three months following the notification of the project.

Due to their complexity it is not uncommon that procurement plans are subsequently changed
or the contracts amended. Therefore, it could be envisaged that the Member States will also
be asked to notify any substantial changes to’ the prior notification that might have an
influence on the outcome of the assessment; e.g. the change of the public procurement -
procedure from a standard to an exceptional procedure or s1gmﬁcant modifications of the
_contracts awarded.

In addition, an information exchange mechanism between Member States and/or promotors of
cross-border projects, coordinated by the Commission, will be introduced. The aim will be to
build up reference classes of similar projects and to proﬁt mutually from experiences. The
Member States would be encouraged to submit information on large-scale infrastructure
projects. This collection of data will also be instrumental to the achievement of the broader
objective of better governance through data as descnbed_above

3.3. Consolidating Europe‘s intellectual property framework | o

The crisis had a significant impact on the private sectors_ innovative activity, with the
commercial.- uptake of innovation constituting a particular weakness, and the number of
innovative firms in decline. SMEs’ innovations also suffered, as did patent applications,

exports of high-tech products, venture capital investments, and sales of innovative products.

While there have been improvements in human resources, business investments-in R&D and
the quality of science, these have not been enough to result in a stronger performance overall
in terms of innovation. All of this has posed risks for the long-term growth potential of the
EU, as have other aspects relevant to innovation performance. From the perspective of SMEs,
lack of financial resources is viewed as the main problem. in the commercialisation of
innovative products or services. The few innovative businesses that receive public financial
support for R&D or other innovation activities consider it insufficiently effective. In this
context, it is necessary to consohdate and modernise the intellectual property (IP) framework
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3.3.1. A comprehensive strategy to support the use of IP by SMEs

Pollcy context

2-2016

SMEs represent 99 % of all busmesses in the EU. 85 % of net new jObS in the EU between

2002 and 2010 were created by SMEs'®*. This figure is considerably higher than the 67 %

proportlon of SMEs in total employment and shows that SMEs are the main drivers of job

creation in Europe. To enable more growth in business and employment the Commission's

entrepreneurship and innovation policies are especially focused on SMEs, and aim to assist

SMEs to enhance ‘their business and innovation models through better education and
1nformat10n and improving their access to finance.

The Single Matket holds the prorhise of a bigger ‘market for products and therefore of more

and faster growth for companies. However, SMEs and espec1ally start-ups often do not make

use of the possibility to expand cross-border. This decreases their chances of becoming’

sustainable or competitive at international level. While there are different views on what
stimulates high growth firms or how best t0 measure sustamable firm growth'®, “helping
SMEs benefit from the Single Market is an important driver behind the Commission's Single
Market policy. Moreover, the proliferation of-out-sourcing and of network innovation as a
means for SMEs to be competitive also suggests that a smooth functlonmg Single Market
_should enhance their possibilities to find and work with ideal business and innovation partners
that might not be found at national level. These dual objectives, to facilitate cross-border trade
and. cross-border partnerships, combined with the view that innovation is the driver of
.competitiveness in a knowledge-based economy, prov1de the rationale for European policy IP
rights in this field.

" One of the means to improve returns on investment in innovation and to protect intangible
assets, which are at the heart of the competltlveness of EU. enterprlses is the application of an
_amenable and efficient IP rights framework.

The EU's harmonisation of industrial property rights (through the recently modernised
European trademark acquis, design rights and the forthcommg unitary patent) has sought to

reduce the costs of applying and maintaining IP rights across the Single Market. This should - -

make it easier for SMEs to exercise these rights and help companies invest in innovation, as
- the 'potential scale of the Single Market could make those innovations commercially viable.

Furthermore, the Commission adopted an action plan against infringements of IP r1ghts in
20148 which focused specifically on SMEs. This includes general initiatives to improve
small claims procedures and the review of national schemes that have been established for IP
protection. These range from the establishment of spemahsed mediation and arbitration
centres (that allow for faster and generally less. expensive out of court procedures), to

specialised IP courts (that potentially allow for faster and more predictable outcomes) and to .

improved access and information on IP  enforcement procedures. Furthermore, the

18 European Commission press release, 'Small companies create 85 % of new jobs', 6 January 2012:
hftji://europa.eu/rapid/press-release IP-12-20 enh
18 Coad, A., Daunfeldt, S., Holzl, W., Johansson, D. and nghtmgaleP 'Irhgh-growth firms: introduction to the
special section', Industrial and Corporate Change, 2014, volume 23, number 1, pp. 91-112, 2014.

1% European Commission, "Towards a renewed consensus on the enforcement of Intellectual Property Rights: An
EU Actxon Plan', COM(20 14) 392.
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‘Commission has established an IPR Helpdesk, and through the Iporta project'® it has worked

with national IP offices to prov1de better access to IP information. The European Observatory
on infringements of IP rights'®® provides similar services. Finally, the Commission also
-announced in its action plan that it would review nationally funded schemes to assist SMEs in
applying for and enforcing their IP rights. This includes a review of unsuccessful attempts to
develop national IP legal expense insurance schemes in certain Member States.

In the field of IP enforcement, the Commission's proposal to harmonise civil redress agalnst

.the unlawful misappropriation of confidential business information (also known as trade.

secrets)'®, which are an essential - form of IP but not an exclusive right, seeks to assist

- innovative SMEs. Companies are fearful of sharing such information with privileged partners
in cross-border innovation networks precisely because the legal framework for civil redress

against such misappropriation is fragmented within the EU. In the public consultatlon on the

need for such harmomsatlon 73 % of responding SMEs called for EU action'®. The impact-

assessment for this proposal revealed that SMEs depend heavily on secrecy as a means to
protect their know-how and that this dependency is accentuated by their difficulty in
accessing and enforcing IP nghts ' ,

Problem and impact

There is evidence that EU SMEs significantly underexploit the potential of IP rights to
enhance their competitive performance, and that the economic benefits of changing this

situation are sizeable. Recent evidence shows that the schemes put in place at national and EU .

level do not fully address the problem of missed IP opportunities for SMEs for various
reasons, including duplication and lack of coordmatlon difficulties to reach out to SMEs
- effectively, amenability problems etc.

The above-mentioned Commission's action plan against infringements of IP rights includes
the results of a public - consultation on the impact of the 2004 IP rights ‘enforcement

directive'®?, which indicates that the high costs and complexity of litigation have a dissuasive i E
impact on SMEs both as regards using and enforcing IP rights. This leads to-SMEs in the EU .

under-using IP rights as a- means to ensure that they earn sufficient returns on their
investments in innovation.

The Observatory on infringements of I? rights, hosted by OHIM'?, is cuﬁently undertaking a

survey of SMEs in IP intensive sectors in Europe to evaluate their needs in this field. The

ﬁnal report will be avallable in autumn 2015. The prehmmary results show that there would

8 EU Acce531ble Intellectual Property.

188 Established by Regulation (EU) 386/2012 of 19 April 2012.

1% European Commission, proposal for a Directive of the European Parliament and of the Councﬂ on the
protection of undisclosed know-how and business information, (trade secrets) against their unlawful acquisition,

use and disclosure, COM(2013) 813. Inter-institutional discussions between the European Parliament and the

Council to finalise the text of the directive are currently at an advanced stage.

190 European Commission, Public consultation on the protectlon against mlsapproprlatlon of trade secrets and
confidential business mformatlon — summary of responses', 2013.

¥ Commission Staff Working Document — Impact- Assessment - Accompanying the document proposal for a
Directive of the European: Parliament and of the Council on the protection of undisclosed know-how and
business information (trade secrets) against their unlawful acquisition, use and disclosure, SWD(2013) 471.

12 European Commission, 'Corrigendum to Directive 2004/48/EC of the European Parliament and of the Council
of 29 April 2004 on the enforcement of intellectual property rights’, OJ L 195/16, 2004.

193 Office for Harmonization in the Internal Market, based in Alicante, Spain.
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be a greater willingness to apply for EU IP titles if the process was more: access1b1e and easier
to use’®. The main inhibitors seem to .be access to 1nformat10n and - costs of
application/enforcement.

IP intensive industries account dlrectly for 26 % of all jobs in the EU and generate almost
39 % of total EU economic act1v1ty (GDP). They pay hlgher remuneration than non-IP
intensive industries, with a premium of more than 40 %"

| Although survey ‘results from May 2014'% suggest that 63 % of companies w1th between one
.and nine employees have introduced at least one innovation since 2011, this proportion rises

to 85 % of compames with 500 employees or more. Moreover, 71 % of companies with.

- between one and nine employees encountered difficulties in commercialising their -

innovations due to a lack of ﬁnanmal resources, as compared w1th 48 % of companies with
500 employees or more. :

Another recent OHIM study for the Observatory 7 reveals that only 9 % of SMEs in Europe
own IP rights but that, on average, they generate 32 % more revenue per employee than those
 that do not. Only 0.8 % of EU SMEs were found to own patents. The study. also finds that,

compared to large companies, SMEs tend both to use.national rights more often than

European rights and that they have a relatlvely greater reliance on trademarks

A recent study by Eurostat (2014) has estimated the proportlon of patents ﬁled198 by.

' European companies and coming from SMEs in different fields of technology. Combining
different databases, the study found that 79 % of all patent technologies can be attributed to
- large firms while only 17 % can be attributed to SMEs.

The need for an EU wide scheme to help innovative SMEs has most recently been conﬁrmed
by ‘the European Patent Office (EPO) Select - Committee'”® that is working on the
‘establishment of the unitary patent. In the context of the negotiations on fees for the unitary
patent, Member States requested that the Commission identify possible actions to support
SMEs which apply for a unitary patent and other EU IP titles.

The cost exposure for IP -rights and ~particu1ar1y patent litigation is significant, hits SMEs
disproportionately hard and acts as a serious deterrent for SMEs to engage in patenting in the
first place. Indeed, under the Unified Patent Court, firms that lose a legal dispute will have to.
- pay the court fees of the winner (provisionally estimated at a fixed fee of EUR 11:000 plus a
value based fee -of up to- EUR 220 000). To this have to be added the winner's legal costs,
which on the basis of the draft Unified Patent Court rules could amount to up to EUR 3
million. In addition, the losing party will typically also be required to pay damages. Such

19 Based on a pilot of 10 % (900) of the sample of 9 000 EU SMEs involved in this telephone survey; 42 % of
respondents noted that they had an intangible assets that could be protected by.an IP right but was not and 33 %
noted that they would have applied for TP rights if the process to do so was simpler and more accessible.

19 OHIM, 'Intellectual property nghts and firm performance in Europe: an economic analysxs Firm-Level
Analysis Report, 20185.

19 Rlash Eurobarometer 394, ‘The role of public support in the commercialisation of innovations', Report, 2014
97 OHIM, 'Intellectual property rights and firm performance in Europe: an economic analysrs Firm-Level
Analysis Report, 2015.

%8 To the European Patent Ofﬁce and Patent Cooperation Treaty application$ and US Patent and Trademark '

. Office patent grants.
199 BP0 Select Committee, hitp:/Www.epo. org/about-us/orgamsatlon/select-commtttee html.

77

90 | 133




20065.11-9516-31-492-2016

exposure can only be effectively addressed through a functioning IP litigation insurance
market, Once the unitary patent (including the court and the official procedures) is in force,
such a- market “which did not develop at national level due to the too limited size of the

market - could start to grow. An insurance scheme would not only counter the risks of such

legal fee exposure: the security of insurance and the possibility of a valorisation of IP assets
could in turh lead to more investment by banks and other financial institutions into innovative
-start-ups and SMEs.

Building on the initiatives already in place, the Commission will consider extending its efforts.

to the following measures:

1

» better co-ordinate information desks and assistance programmes with the aim of ‘

moving to.a common EU portal, possibly based in OHIM;

& ensure that funds available in the networks of nat10na1 IP offices with the EPO and

OHIM are earmarked for activities to support awareness and access to specialist
services on the new unitary patents and other European IP titles among SMEs; .

s -work towards reducing the costs of pest;grant management of IP portfolios,
spemﬁcally for SMEs through engagement with spemahsed IP/patent management
service providers and IPOs;

¢ ensure that COSME funds seeking to encourage innovative European SMEs are used.

to assist the latter in applying for European IP titles including the new unitary patent;

» ensure that the SME investment instrument in Horizon 2020 is used to encourage
European 'disruptive' innovators to protect their investments with unitary patents so
that they exploit them commercially at EU level, rather than at national level where
they may not be commercially v1ab1e

o facilitate the development and launch of a European commercial IP legal costs

insurance market that has not grown at national level because of the small scale of
national markets. This would be launched when the unitary patent comes into effect;
and ’

o improve the mohitoring" of the take-up of EU IP titles by ensuring that the EPO and
OHIM report on the relevant data systematically.

. 3.3.2. Interaction between the unitary patent and national patent systems
Policy context
The upcoming unitary patent system will play an essential role in enabling innovation in the

participating Member States®”’. Europe is now on the cusp of putting this patent into force
~and establxshmg the European patent spemahsed court - the Unified Patent Court - for which

20 Commission Decision (EU) 2015/1753 of 30 September 2015 on confirming the participation of Italy in the
enhanced cooperation on unitary patent protection in the EU. This has brought the total numbcr of partlmpatmg
Member States to 26, with Croatia and Spain not partlmpahng
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industry has been calling for decades. Now, the key challenge is to get the end-game right,

including addressing uncertainties over how the unitary patent will work together with

national patents and current EU rules on natlonal supplementary protection certificates (SPC)

granted under the EU SPC arrangements ?°! and the creation of a unitary SPC (see next sub-
section). The objective of the unitary patent package is to offer European innovators,
especially SMEs, a-patent with a truly European dimension and more affordable patent
protection. The exclusive competence of the new specialised jurisdiction, the Unified Patent
Court, will result in much greater legal certainty and allow innovators to save on costs, as it
will avoid multiple pa.rallel legal dlsputes '

‘Problem and impact

In sp1te of the work already done by .the EPO Select Committee, some provisions of the two.

Regulations®" creating the unitary patent system and the language arrangements still require
additional clarification in order to ensure.that the unitary patent offers the highest level of
legal certainty for future users. The issues involved concern the followmg

9‘;? coherence between the upcoming unitary patent and current EU rules on SPC - in the

absent of a unitary SPC title — will be important. SPCs are instrumental for industry
sectors whose products are subject to regulated market authorizations; '

» the consequences of the rejection of a request for umtary effect, and the revocation of
a unitary patent due to defeating national prior art’® and the possible acceptable
conditions to convert such a putatlve unitary patent into a bundle of national patents;

o the principle’ of non-double protection deriving from unitary patent "and nat10nal
patents, except-in very limited circumstances; and o,

¢ possible issues stemming from the obligation to de51gnate all participating. Member
States for the purpose of obtaining a umtary patent®®

Based on a single application, the unitary patent wil_l automatically deploy its effect in the

territories of all the Member States taking patt in the enhanced cooperation. For equivalent -
patent protection (i.e. outside the framework of the unitary patent), this will represent a -

“decrease in the administrative costs related to obtaining a unitary patent of up to. 80 %. The
Commission has estimated that the full implementation of the unitary patent could lead to a
gain of 0.25% in EU GDP?, This effect captures the possible net productivity impact
resultmg from the reduction of vahdatlon and maintenance fees in the Member States for

201 Exrstmg natlonally granted SPCs are regulated in the EU by the Council Regulatlon (EEC) No. 1768/92,
codified as Regulatron (EC) No. 469/2009 concerning the SPC for medicinal products and Regulatlon (EC) No.
1610/96 concerning the creation of a SPC for plant protection products.
202 Regulation (EU) No. 1257/2012 of the European Parliament and of the Councrl implementing enhanced
cooperation in the area of the creation of unitary patent protection, and Council Regulation (EU) No. 1260/2012
implementing enhanced cooperation in the area of the creation of umtary patent protectron ‘with regard to the
a pllcable translation arrangements.

? Prior art is any evidence that an invention is already known.
204 Article 3(1) of Regulation (EU) No. 1257/2012 provides that only European patent granted with the same set

of claims for all the participating Member States shall benefit of the unitary effect. However, participating’

Member States have not joined the European Patent Organisation at the same date and some of them only
became members in recent years. Consequently, old pending applications cannot designate these Member States
(they were not member of the Organisation at the time of filing) and unitary effect could not be granted for these
: apphcatlons when becoming European patents.
> Mejer M. and Rutkowski A., Analysis of the country-specrﬁc effects of the umtary patent adoption,
forthcommg hittp://ec.europa. eu/growth/about—us/chlef ~economist/index_en.htm
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