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- Agreement: Agreement ona Umﬁed Patent Court of 19 February 2013 (OJ C 175, 20. 6. 2013
p. 1) including any subsequent amendments v

Directive 98/5/EC: Dlrectlve 98/5/EC of the European Parliament and of the Councﬂ of 16
February 1998 to facilitate practice of the profession of lawyer on a permanent basi$ in a

Member State other than that in which the quahﬁcatlon was. obtained (OJ L 77, 14.3. 1998,

'p. 36) including any siibsequent amendments

EPC: Convention on the Grant of European Patents of 5 October 1973 (European Patent
‘Convention) including any subsequent amendments . : t

The  Hague Convention: Conventmn on the Service Abroad of: Judicial and Extrajudicial
Documents in Civil or Commercial Matters of 15 November 1965 including any subsequent
amendments -

Lugano' Convention: Convention on Jurisdiction ‘and the Reeognltlon and Enforcement of -

' Judgments in Civil and Commercial Matters of 30 October 2007 (OJ L 147, 10.6.2009, p. 5)
mcludmg any subsequent amendments -

‘Regulation (EC) No 1206/2001: Regulatlon (EC) No 1206/2001 of the Council of 28 ‘May
2001 ‘on cooperation between the courts of the Member States in the taking of evidence in civil
or commerc1al matters (OJ L 174, 27.6.2001, p. 1)-including any subsequent amendmients -

Regulatmn (EU) No 1215/2012: Regulation (EU)~N0 1215/2012 of the European ‘Parliament

and of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of -

judgments in civil and commercial matters- (OJ L 351, 20.12.2012, p. 1) including any |

subsequent amendients

Regulation (EU) No 1257/2012: Regulation (EU) No-1257/2012 of the European Parhament
and of the Council of 17 December 2012 implementing enhanced cooperanon in the area of the
creation of unitary patent protectlon (0¥ L 361, 31.12. 2012, p. 1) including any subsequent
amendments

Regulatmn (EU) No 1260/2012 Regulatlon (EU) No 1260/2012 of .the Councﬂ of 17
December 2012 implementing  enhanced cooperation in the-area of the creation of unitary

patent protection with regard to the applicable: translation arrangements (OJ L 361,31.12.2012,

p- 89) mcludmg any subsequent amendmeénts

: Regulatlon (EC) No 1393/2007: Regulation (ECY No 1393/2007 of the European Parhament
and of the Council of 13 November 2007 on the service in the Member States of judicial and.

extrajudicial documents in c1v11 or commermal matters (service of documents), and repealing:

- Council Regulation (EC) No 1348/2000 (QJ L 324, 10.12.2007, p. 79) mcludmg .any
. subsequent amendments

Statute: Statute of the Unified Patent Court (OJ C 175, 20.6. 2013 p. 29) mcludmg any
subsequent amendments
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PREAMBLE

1.The Court shall conduot preceecimgs in accordance wzth the Agreement the Stamte and these

i

" 1809.2-R0P-18D-10.10.2016

Rules. In the event of a. conflict between the provisions. of the Agreement and/or the Statute on

the one hand and of the Rules on the other hand, the provzszons of the Agreement and/or the
Statute shaﬂ prevaﬂ e L N

2. The Rules shaﬂ be apphed and mterpreted in accerdance wzth Amcles 41(3), 42 and 52(1) of

the Agreement on the basxs ofthe prmmpies of prepemonahty, ﬂexxbihty, fairness’ and equity.

3. Proportwnahty shall be ensured by gwmg due consxderatxon to the nature and complcxn'y of

-each actmn and its nnportance

4, Flex1b1hty shaﬂ be: ensured by applymg all procedural rules ina ﬂexxble and balanced
manner with the required level of d1scret10n for the Judges to orgamse the proceedmgs in the
most efficient and cost eﬁ'ectxve manner. .

5. Fa1rness and equity shall be ensured by having regard to the Icgmmate mterests of aH part;es

6.In accordance wth these pnnc:pies, the Court shaH apply and mtmpret the Rules ina way

\ thch shall ensure declsmns of the Inghest quahty

7: In accordance wzth these pmnciples proceedmgs shali be canducted ina Way Whlch will

N normaﬂy allow the ﬁnai oral hearirig on the i issues of mﬁmgement and vahd:ty at first instance
~ to take piacc within one year whilst recogmsmg that complex actions may require more time
- and- procedura} steps and simple actions less time and fewer procedural steps. Decisions on

costs and/or damages miay take place at the same time or as soon as practicablé | thereafter. Case

8. The Court shall endeaveur to ensure censxstent apphcatmn and mtergretanon of these Rules ;
by all first instance divisions’ and the Court of Appeal Due cons1derat10n shall also be given to
this ob;ectwe in any deczsmn concennng leave to appeai agamst procedural orders g

- management shall be organised in accordance with these sbjectzves Parties shaﬁ cooperate ;
§W1th the Court and set out thaxr full case as early as possﬂ)le in the proceedmgs .

19 | 142



APPLICATION AND INTERPRETATION OF THE RULES
Rule 1- Application of the Ruiles and general principles of interpretaﬁon

1. The Court shall conduct proceedlngs in accordance with the Agreement the Statute and these.
Rules, which include the Preamble to these Ruiles’ and the principles set out therein, In the event

1809.2-ROP->18D-10.‘10.2016/

of a conflict between the provisions of the Agreement and/or the Statute on the one hand and of -

the Rules on the other hand; the provrsmns of the Agreement and/or the Statute sha]l prevail.

2. Where these Rules provide for the Court to perform any act other than an’act exclusively
reserved for a panel of the Court, the President of the Court of First Instance or the Pre51dent of
the Court of 'Appeal, that act may be performed by:

(a) the premdmg Judge or the Judge-rapporteur of the panel to which the action has been
assigned;

(®)a smgle legally qualified judge where the action has been assrgned to'a single judge;
(c) the standrng Judge desrgnated pursuant to Rule 345,5.

3. References to persons in these Rules may apply to legal ; persons as well as natural persons.
Words importing the masculine gender shall include the feminine and vice versa. Unless the
contrary intention appears words in the smgular mclude the plural and vice versa. -

Relation with Agreement: Artzcle 8(7)
Relation with Statute: Article-19(3) and (4)
Rule 2 - Supplementary proteetlon certxﬁcate

1. Subjeet to paragraph 2, in these Rules with the exceptlon of Rule 5 the expression patent

d “proprietor” shall whenever appropriate include, respectively, a supplementaty protection

certlﬁcate as deﬁned in Article 2(h) of the Agreement and granted in respect of the patent and
the holder of such certificate. .

2. References in these Rules to the language in which the patent was granted shall mean that
language and not the Ianguage in which a supplementary protectron certificate in respect of the
patent was granted :

~ Rule 3 Power of staff of the Reglstry and a sub-registry to perform functions of the
Registry - -~ .

Where these Rules refer to the Registry or Regrstrar and provide for the Reglsfry to perform any
- .dct that reference shall include — wheére applicable — the Deputy-Registrar and thé relevant
; sub-registry and that. act may be performed by the Reglstrar the Deputy—Regrstrar or by a
member of staff of the Registry’ or sub-reglstry of the relevant drvrsron

‘Rule 4 - Lodging of documents

1. Written pleadmgs and other documents shall be lodged at the Regrsuy or relevant

;sub-regrstry in electronic form. Parties shalt make use of the official forms available online. The
receipt of documents shall be confirmed by the automatrc issue of an electromc receipt, which
shall indicate the date and local time of receipt.

-20 -
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2 Where it is not poss1ble to lodge a document electromcally for any reasona party may lodge

the docurhent in hard—copy form An eleetrome copy of the document shall be lodged as soon as

practicable therea&er
' Relatzon with Agreement Artzcle 44 e e
Rule 5 - Lodgmg of an Appllcatlon to opt out and Wlthtlrawal of an opt-out .

1. The propnetor ofa European patent (mcludmg ‘a European patent that has explred) or the
applicant for a published application for a European patent (héreinafter in this Rule 5 an

apphcanon ) who wishes to opt out that patent or application from the exclusive competence -
of the Court,in accordance with Article 83(3) of the Agréement - shall lodge an Application '

Gneremafter in this Rule 5 an “Apphcatron to opt out”) with the Registry. -

] (a) Where the patent or apphcatlon is owned by. two or more propnetors or apphcants, all
proprietors or appheants shall lodge the Apphcatton to. opt out: Where the person lodging an

Application to opt out is not recorded as the proprietor or appllcant in the registers referred toin

Rule 8.5(a) and (b), respectlvely, the person shall lodge a: declara’non pursuant to
paragraph 3(e) SR ,

: .(b) The Apphcatlon to opt out shall be made in respect of all of the Contracttng Member States
for which the European patent has been granted or wlnch have been desrgnated in the
application. : : SN

' 2 An Apphcatron to opt out or an Apphcatron to wrthdraw an opt-ont pursuant to paragraph 87
(hereinafter in this Rule 5 an “Apphcatlon to W1thdraw”) shall extend to any supplementary
_protectton certtﬁcate based on the European patent

| : (a) Where any such supplementary proteenon certrﬁcate has been granted at the date of lodgmg

‘the Application to opt out or the Application to withdraw, the holder of the supplementary

protectlou certificate shall; if different from the proprietor of the patent lodge the Apphcatlon :

to opt out or the Apphcatlon to wrthdraw together with the propnetor

; (b) Where any such supplementary protection eernﬁcate is granted subsequent to lodgmg the
Application - to ~opt _out, the ‘opt-out. shall take effect antomattcally on- grant of satdr

i supplementary protectton certlﬁcate

.(c) Paragraphs 76 and 98 shall apply mutatzs mutandzs For the purposes of paragraphs 46 and ;

' 9&, reference to aetlons -

)i in respect of a European: patent shall apply to all supplementary protecnon certxﬁcates

;based on that European patent and

| ’ (11) in respect ofa supplementary protectlon certrﬁcate shall apply to the Enropean patent on
whmh such supplementary protectlon cernﬁcate is based and ~

. :,‘(111) n. rESpect of a supplementary proteetton certlﬁcate shall apply to all other
‘ supplementary protectlon certtﬁcates based on the same European patent S

(d) For the avoidance. of. doubt it 1s not possrble to opt out supplementary ‘protection: o
certrﬁcates Whether granted by the authon’nes of a Contractmg Mernber State or othermse

based ¢ on a European patent Wlth umtary effect.

3. .The ,A;pphcatron to opt out shall .epntam.

21
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| (a)the name of the- each propnetor or applicant for the European patent or apphcatmn and of *

the holder of any supplementary protection certificate based on the European patent in question,
and all relevant postal and, where applicable, electromc addresses, A

| postal address and electromc address £er—semee—of the—repfesen%a&ve-

(i} the. regresentatrve a‘@pomted by the apghcant or the gropnetor in accordance w1th-

Article 48 of the Ag}:eement or -

(i} any other erson lodgin the Ap hcatlon to ogt outon behalf of the progrletor or the
_gghcant and the mandate for lodging the Application to opt out: :

. (c) details of the patent and/or apphcatnon including the number;

(d) detalls of any supplementary protection cértificate granted based on the patent concerned

including the number; and

.(e) for the purposes of paragraph 1(a), a Ddeclarauon etlprepﬂetefship—th&t—the—-pefsen—ledgmg
by or.on behalf of each proprietor or applicant pursuant to

the—A:pphea&eﬁ—te—ept—eut—is—the
Rule 8.5 and- that he is that he is entitled to—leége—theApphea&en—to—ept—eat be reglstered in the natlonal
: 'gatent register, *

4. Rule 8 shall not apply to Apphcatlons to opt out and to' Applications to withdraw made

pursuant to this Rule 5. Where a representatlve is appointed, such a representative may include
proféssional representauves and legal practitioners as defined in Article 134 EPC in addition to
‘those referred to in Article 48 of the: Agreement.. :

5. The Reglstrar shall as.soon as practicable enter the Apphcatron to opt out in the register.
Subject to paragraph 76, the opt-out which meets the requirements laid down in this-Rule shall
béregarded as effective from the date of entry in the reglster If the requirements récorded in the
register are miissing or incorrectiy-recorded, a correction may. be lodged with the Registry. The

date of entry of the corréction shall be noted in the register. The opt-out shall be effectwe from -

‘ .the date of correctron -

6. In the event that an action has been comrneneed before the Court in respect of a patent and/or

an apphcatlon contained inan Apphcatron to opt out prior to the date of entry of the Application-

_to opt out in the. register or prior to the date of correction pursuant to paragraph 65, the
Application to opt out shall be ineffective in respect of the patent and/or application in question,
' u‘respective of whether the action is pendmg or has been concluded

7. A proprietor of a patent oran apphcatmn the subj ect of an opt-out pursuant to this Rule may
lodge an Application to withdraw in respect of the patent or application, but not in respect of
different Contracting Member States for which the European patent has been granted or which
have been designated in the application. The Application to withdtaw shall ‘contain the
particulars in accordarice with paragraph 3. The' Registrar shall as soon as practicable enter the
.Apphcahon to withdraw in the register and the withdrawal shall be regarded as effective from
the date of entry in the reglster Paragraphs l(a) and 63 shall apply mudtatis. mutandzs '

8. In the event that ah action has been commenced before a court of a Contracting Member
State in a matter over which the Court also has jurisdiction pursuant to Article 32 of the
Agreement in respect of a patent or apphcatlon contained in an Application to withdraw, prior
to the entry of the Apphcatron to withdraw in the register or any time before the date pursuant to

222
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‘ nve in respect of the patent or
apphcatron in question, nrespecnve of whether the actren* 5 pendmg or has been concluded

] paragraph 65 the Apphcanen to wrthdraw shali be me;,i

. 9. Where an apphcanon fora European patent subje ect to an. opt-»out pursuant to t}:us Rule
proceeds to grant as a European patent with umtary effect;-
Pcegls*fﬁ@ the opt—nut shall be deemed to have been withdrawn i in respect of the Contractlng
Member States covered by the European patent with unitary effect at the date of the registration
of the umtary effect and the Registrar shall as soon as: practleable enber the mthdrawal in the
reglster in respect of such Contractmg Member States &

10, A patent or application the subj ect of ant Apphcatlon to wrthdraw Whrch has been entered on
the register may not' thereafter be the sub3 ect of a further Apphcatmn te opt out.

' 1 1. The Reglsn'ar shall as soon as practicable notrfy the Euro Eean Patent Office and the national
_patent office of any Contracnng Member States concerned of the enmes in the register pursuant _
| to paragraphs 65 and 87. '

12, Apphcatrons accepted by the Regrsiry before the entry into foree of the Agreement shall be
treated as entered on the regrster on the date Qf entry mte force ef the Agreemenr

V Relatxoﬁ wztfz Agreement Amcie 83 (3) and (4) o }
Rule 6~ Semce and suppiy af orders, deersmns, Wrrtten pleadmgs and other dneuments

L ‘The Regxstry shall as soon as’ pracncabie serve in accordance Wrth Par‘r: 5, Chapter e

' (a) orders and decrsrons of the Ceurt on the pames,
) wmtten pleadmgs and other documents ofa party en the ether party

Where apphcable, the Regrstry shaii mferrn the paréres of rhe oppermmty to repiy or te ta.ke any o
~ other appropriate step in'the proceedmgs and of any time penod for so domg T

) 2. The Regxs’try shall also as soon as practrcable supplyrto’ the parnes copres of documents
referred tc) m these Ruies and Iodged Wrth pleadmgs and Wntten evrdence : :

a 3. Where the pnstal or electromc address for service provrded by a parf.y pursuant to these Rules :
~ has changed that party shall give notrce to the Regrstry and to every cther party as soon as such
B change has taken place S { R

A ) Ruie 7 Language of wrrtten pieadmgs and wntten evxdence |

1. Wrrtten pleadrngs and ether doenments mcludrng wntten evrdence, shali be Iedged in the |
: Ianguage of the pmceedmgs nnless the Court er these Rules otherwrse provrde '

2. Where these Ruies or the Court requn'e a pleadmg or other document te be translated rt shall
. not be necessary to provxde a formal certification by the translator a5 to the. aceuracy of such
translation unless the accuracy is chaﬂenged by a party or such certxﬁcaﬁon lS ordered by the
; ‘fConrt or required by these Rules. = - c : -

; Rule: 8 Party and party’s representanve

1. A party shall be represented in accordance with: Artrcie 48 of the Agreement nniess otherwrse
prnvrded by these Rules.[Rules 3, 88 4 and 378. 5]
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2. For the purpose of all proceedmgs in relation to a patent, where these Rules provide that a
‘ party performs any act-or that any act be performed upon a party that act shall be performed by

- oruponthe representatlve for the time being of the party. -

Ed

3. Except where these Rules provide otherwise, a party shall not communicate with the Court

without mformmg the other party. Where such communication is in writing, the communication
should be copied to the other party unless these Rules provide that the Court w111 supply a copy
to the other party. S

4. For the purposes of proceedmgs under these Rules in refation to the proprietor of a European
patent with unitary effect, the person shown in the Register for unitary patent protection
, [Regulatron (EU) No 1257/2012, Article 2(e)] as the propnetor shall be treated as such. If

‘during proeeedmgs before the Court'a new proprietor is recorded in the Reglster for unitary
patent protection, the. former . reglstered proprietor may apply to .the Court pursuant to
Rule 305.1(c) for the substltutlon of the new proprietor. -

5. Subject to paragraph 6, for the purposes of proceedmgs under these Rules

- (a) in relation to the propnetor of a Buropean patent, the person ent1tled to be reglstered as
-proprietor under the law of each Contracting Member State in which such European patent has
been validated shall be treated as the proprietor whether or ot such person is in fact recorded in
the register of patents maintained in such. Contractmg Member State (heremaﬁer “national
patent reglster”) and . :

(b) in relation to the apphcant 'for a European patent, the’person entitled to be regrstered as
applicant whether or not such person is in fact récorded as such in the European Patent Register

kept by the European Patent Oﬁice
f

(©) For the ;purposes. of paragraph 5, thete shall be a rebuttable presumption that the person
shown in each national patent register and the European Patent Regrster kept by the European
Patent Office is the person entltled to be registered as proprietor or applicant as the case may be.

6. For the purposes of proeeedmgs pursuant to Rules 42 and 61 in relationto a European patent,

. the person shown in the national patent register [Rule-8.5(a)] as the propnetor shall be treated as
such for each Contractmg Member State or, as far as no such person is registered in a national
patent register, the last person shown récorded as proprietor id the European Patent Reglster
kept by the European Patent Office. - :

Relation with Agreement: Article 48
Rule 9 — Powers of the Court =

1. The Court may, at any stage of the proceedmgs of its own motion or on a réasoned request

C

by a party, make a procedural order ‘such as to order a party to take any step, answer any

'questlon or provide any clarification or ev1dence wrthm time periods to be spemﬁed

2. The Court may dlsregard any step, fact, ev1dence or argument Whrch a party has not taken or -

submitted in accordance with a time limit set by the Court or these Rules. -
-3, Subject to paragraph 4, on a reaso‘ned request bya party the Court may: -

(a) extend,. even retrospectlvely, a time period referred to in these Rules or imposed by the
Court; and : N

-4 -
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e

(b)shoﬂenanysuchtunepenod
4. The Court shall nct extend the tzms penods referred to m Rules 198 1 213 1-and 224. 1

(AR

-25-
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PART 1 - PROCEDURES BEFORE THE COURT OF FIRST INSTANCE
Rule 10 ~ Stages of the proceedings (inter partes proceedings) v
Proceedmgs before the Court of First Instance shall consist of the following stages

1

: '(a_) a written procedure,

- (b)an interim procedure, which may include an interim conference with fhe parties;

- (an oral procedure which, subject to Rules 116.1 and 1 17, shall include an oral hearihg of the

parties unless the Court dlspenses with the oral hearmg with the: agreement of the partles,
~(d)a procedure for the award of damages wl:uch may include a procedure to lay open books;

(e) a procedure for cost decisions. |

Relation wzth Agreement Artzcles 52, 68 and 69

Rule 11 - Setflement

1. Atany stage of the proceedings, if the Court is of the ¢ oprmon that the dlspute is smtable fora
settlement, it may propose that the parties ‘make use of the facilities of the Patent Mediation and
Arbitration Centre (“the Centre”) in order to settle or to.explore a settlement of the dispute. In

. ‘partrcular the Judge-rapporteur shall during the interim- procedure, especially at an interim’

conference in.accordance with Rule 104(d), explore. with the parties the possibility. of a
settlement, including through mediation and/or arbitration, usmg the facilities of the Centre.

Parties who choose mediation in an attempt to settle a dispute are subsequenﬂy not prevented
from 1mt1atmg Judwral proceedings before the Court in relation to that dispute by the expiry of
-limitation of prescription periods during the mediation ‘process, which will stay the limitation or
prescription penods until the end of the mediation process. If medra’uon proceedings are
terminated wrthout a dlspute settlement agreement, the period shall continue to run from that
moment.

2. Pursuant to Rule 365 the. Court shall, if -reques'ted by'the‘ parties, by decisi_ori c_onﬁrm the
terms of any settlement or arbitral-award by consent (irrespective of whether it was reached

using the facilities of the Centre or otherwise), including a term which obliges the patent owner

- to limit, sutrender or agree to the revocation of a patent or not to assert it against the other party
and/or third parties. The parties may agree on costs to be awarded or may request.the Court to
decide on costs to be awarded in accordance with Rules 150 to 156 mutatis mutandis.

3. Save for the purpose of enforcmg the terms of any such settlement agreement by any person .

no opinion expressed, suggestion made, proposal put forward, concession made or document.
drawn up for the purposes of seftlement may be relied on as evidence by the Court or the parties

in proceedings before the Court or any other court unless such matter was expressed to be made -

on-an open basis and ﬁ'eeiy d1sclosab1e to the Court or any othier court.

‘ .Relatzon wzth Agreement Artzcles 35, 52(2) and 79

26 -
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CHAPTER 1- WRITTEN PROCEDURE
SECTION 1- INFRINGEMENT ACTION

Rule 12 Exchange of Wntten pleadmgs (mfrmgement actxon)
T 1. The wntten procedure shall consmt of

B (a) the lodgxng ofa Statement of claxm (by the clannant) [Rule 13}, i

- (b) the lodging of a Statement of defence (by the defendant) [Rules 23. and 24], and opnonally ,

(c) the Iodgmg of a Reply to the Statement of defence (by the clarmant) [Rule 29(b)], and
(d) the lodgmg of a Rejomder to the Reply (by the defendant) [Rule 29(0)]

2. The Statement of defence may mclude a Counterclalm for revocatmn [Rule 25 1]
3.fa Ceunterclalm for revocatron 1s lodged e B S

(a) the claimant and any propnetor Who becomes a party pursuant to Rule 25.2' (hereinafter i in

this Rule 12 and Rules 29 to 32, “the propneto ) shall lodge a Defence to the Counterclaim for
" revocation [Rule 29(a)], Whlch may mclude an’ Apphcatlon to amend the patent by the
propnetor [Rule 305 - : n

(b) the defendant may Iodge a Reply te the Defence to the Counterclann {Rule 29(d)], and

i (c) the clalmant and the propnetor may lodge a Rejomder to the Reply to the Defence to the
Counterclaun [Rule 29(e)] , I

,’ 4, Ifan Apphcauon to amend the patent 18 lodged by the propneter the defendant shaﬂ Iodge a

Defence to the Applrcauon to amend the patent in the Reply to the Defence to the Counterclalm :

~ the proprietor may lodge a Reply to the Defence to the Apphcatlon to amend and the defendant ‘

~‘may lodge a Re] omder to such Reply [Rule 32]. -

5. The judge-rapporteur may. allow the exchange of further Wntten pleadmgs, w1th1n tm:xe_

“ :penods to be specxﬁed [Ruie 36]
'. STATEMENTOFCLAIM T
Rule 13 Centents of the Statement of: claim

L The clannant shall lodge a Statement of clann wrth the dmsron chosen by hxm [Artu:le 33 of 3

-the Agreement] whlch shall contam f‘ v

r (a) the name of the cla:mant and, where the cIarmant orporat ennty the Iocanon of'its
E regxstered office, and of the clamant’s representanve, S s '

‘ (b) the name of the party agamst whom the Statement is made (the defendant), and Where thej

defendant 1s a corporate enttty, the locanon of 1ts reglstered ofﬁce e

e ‘(c) postal and eleetrome addresses for semce on the clarmant and the names of the persons*

kauthonsed to accept service; .-

(d) pnstal and, where avallable electromc addresses for serwce on the defendant and the names -

of the persons authonsed fo accept serv1ce it known

‘/.“_27-"
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(e) where the claimant is not the propnetor or not the only prqpnetor of the patent concerned
postal and where available, electronic addresses for service on the propnetor and the names and
addresses of the persons authonsed to accept : service, if known; .

(i) where the claimant is not the propnetor of the patent concerned, or not the only propnetor
evidence to show. the claimant is entitled to.commence proceedmgs [Artlcle 47(2) and (3) ofthe

Agreement], o
(9] details of the patent concerned, 'including"the number;

: , \(h) where applicable, information about any pnor or pendmg proceedings relatmg to the patent '

~ concerned -before -the Court including any action for revocation or a declaratmn of
non-mﬁ'mgement pendmg before the ceritral division and the date of any such act10n, the
European Patent Oﬂice or any other court or authonty,

-(i)an mdlcatmn of the d1v1smn whlch shall hear the action [Arncle 33(1) to (6) of the
Agreement] with an explanatlon of why that division has competence; where the parties have
agreed in accordance with Article 33(7) of the Agreement, the indication of the division which
shall hear the action shall be accompanied by evidence of the defendant’s agreement;

(j) where applicable, an indication that the action shall be heard by a single judge [Artlcle 8(7)
of the Agreement], accompamed by ev1dence of the defendant’s agreement;

(k) the nature of the clann, the order or the remedy sought by the claimant;-
(1) an indication of the facts relied on, in particular:

(1) one or more instances of alleged infringements or threatened mﬁmgements specxfymg the
date and place of each; .

(ii) the identiﬁcation of the pate'nt claims a‘lle'ged to be inﬁ'inged;

(m) the evidence relied on {Rule 170.1], where available, and an mdtcanon of any-. furthef

ev1dence which will be offered in support; .

(n) the reasons why the facts relied on constltute an mﬁangement of the patent claims, mcludmg
arguments of law and where appropriate an explanatton of the proposed claim mterpretatlon

(o) an mdlcatlon of any order the«clalmant will seek during the mtenm procedure [Rule 104(e)];

" (p) where the claimant : assesses ‘that the value of the mfrmgement actlon exceeds EURSOO 000
.an indication of the value and ~

f(q) a list of the documents mcludmg any w1tness statements, referred to-in-the Statement of
+ claim, together with any request that ail or part of. any such document need tiot be translated
and/or any request pursnant to Rule 262 1. ' :

2. The claimant shall at the same time supply a‘copy of each of the documents referred to in the

Statement of clann

3 The Judge-rapporteur shall decide on ary request made pursuant to paragraph l(q) assoonas

;prac‘ncable after h15 des1gnat10n pursuant to Rule 18.

28
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Rule 14 Use of languages under Artlcle 49(1) and (2) of the Agreement

L Wlthout prejudice to Artlcles 49(3) to (6) of the Agreement and subject to paragraph 2 and
Rules 271.7, 321't0 323, proceedmgs shall be. conducted

(a) in i the ofﬁmal Ianguage or one of the oﬁimal Ianguages des1gnated as Ianguage(s) of |

. proceedmgs pursuant to, Artlcie 49(1) of the Agreement or-
' (byina language demgnated as Ianguage of proceedmgs by a Contracnng Member State

pursuant to Artxcle 49(2) of the Agreement

2. Where a Contracnng Member State hosts a Iocal dxvmon or parhmpates in a regional
division for which several languages have been demgnated pursuant to Artlcle 49(1) and/or.
Article 49(2) of the Agreement:-

(a) subject to- paragraphs 2(b) and (c) the clalmant may choese as the language of proceedmgs

any of the Ianguage(s) de31gnated pursuant to Artlcle 49(1) and/or Artlcle 49(2) of the
Agreement ,

(b) in proceedings before a local ‘or regmnal d1v1810n ina Contractmg Member State against a

defendant who has his domicile or principal place of business in that Contractmg ‘Member State -

where the action could not be brought pursuant to Article 33( 1)(a) of the Agreement before any

- other local or regional division, proceedings shall be conducted in the official language of the
. Contracting- Member State (paragraph 1(a)). ‘Where a- des1gnat10n by a Contracting. Member,
_State-having several official regwnal languages so indicates, proceedings shiall be conducted in -
the official Ianguage of the region in which the defendant has his domicile or prmc1pa1 place of
' husmess Where there are two of more such defendants whose domicile or principle place of

business has dlfferent reglonal Ianguages, the claimant may choose the Ianguage from the

;,tregmnal languages in questton. Where a desxgnatlon by a Contracting Member State havmg

several official languages so mdlcates, proceedings shall be conducted in-the official language

of the defendant Where there are two or more stich defendants mth dxfferent ofﬁc1a1 :

languages, the clannant may choese the Ianguage from the ofﬁcml languages in quesnon

B (9} Where a des1gnat10n of a language under. Artlcle 49(2) ef the Agreement fora regmnal

/‘dmslcn or for one or .more local' division(s) hosted in 2 Member State so indicates, ‘the

‘ Judge-rapporteur may order in the'interest of the panel to prov:de that judges may use in the oral
‘proceedmgs the- language according to paragraph I(a)- and/or to provide that the Court may

- rhake any’ order and deliver any decision: in the Ianguage according to paragraph 1(a) together

‘with a certified translatlon for the purpose of Rule 118 8 mto the language accordmg to

‘ ‘, _paragraph I(b)

3. The Registrar shall mamtazn a l1st of languages commumcated by Contractmg Member .
States pursuat to Article 49(1) and Article 49(2) of the Agreement as well as desighations by -

: Contractxng Member States ‘made pursuant to paragraph 2(b) and (c) The list shall be made
, pubhcally avaﬂable online, - S e o

H

4, The: Regxstrar shall retum any pleadmg lodged m a language other than the Ianguage of

proceedmgs

Rule 15 Fee for the mfringement actmn | n

1. The clalmant shall pay the fixed fe¢ and, Where apphcable, the value based fee for the

k mﬁmgement action in accordance thh Part 6.

29-
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2, The Statement of claim shaﬂ not be deemed-to have been lodged until the fixed fee and,
where applicable, the value based fee for the mfrmgement action has been paid, unless
'othermse prov:ded : .

‘Relation wzth Agreement: Articles 3 6(3) 70 and 71
Rule 16 Exammatlon as to formal requlrements of the Statement of clalm

1 The Reglstry shall as soon as practlcable check whether the patent concerned is the subject of

an opt-out pursuant to Articlé 83(3) of the Agreement and Rule 5. In the event of an opt-out the
Registry shall as soon as practicable inform the elaimant who may w1thdraw or amend the
Statement of claim as appropriate.

2. The Regxstry shall, as soon as- practlcable after the lodgmg of the Statement of claim,
examine whether the requu'ements of Rules 13.1 (a) to (), .2, 14and 15.1 have been comphed
© with.

3. If the clalmant has not complied w1th the requirements referred to in paragraph 2, the ,

Registry shall 2 as soon as practxcable invite the claimant to:
(@) con'ect the gieﬁclenc;es within 14 days of service of such netiﬁcation;' and
(b) where -api)li'cable ‘p'ay .the fe’e fei' the inﬁingement action w1thm said '14 daj's

4. The Registry shall at thé same time inform the claimant that if the claimant fails to correct the

deficiencies or pay the fee within the time stated, a dec1smn by default : may be glven in’.

accordance with Rule 355

5. If the claimant faﬂs to correct the deﬁCIencws or pay the fee, the Reglstry shall mform a
. judge of the d1v1s1on who may reject the action as inadmissible by a decision by default. The
- judge may give the claimant an opportumty to be heard beforehand

Rule 17 Recordmg in the reglster and ass:gnment (Court of First Instance,
infringement action)

1 If the requirements reférred to in Rule 16.2- have been comphed w1th the Reglstry shall as
soon as practicable: -

(@) record the date of receipt of the Statement of claim and attribute an action number to the file;
(b) record the file in the reglster and r "
* () inform the claimant of the actlon number of the file and the date of recezpt

2. The action shall be ass1gned to a panel of a division according to Rule 345 3. Where
requested by the part1es the action shall ‘be asmgned to a single Judge in accordance with
Rule 345.6. _

3 The followmg shall determme the dlsmbunon of actions between the seat of the central

, d1v1s1on and 1ts sections.

() Where an action mvolves a single patent havmg a single classification, the Reg1stry shall
allocate the action to the seat or the section of the. central division appropriate to the

cIass1ﬁcat10n of the patent according to Annex II of the Agreement The Regmtry shall assign

the action to a panel in accordance with Rule 345.3.

' =30 -
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(b) Where an action involves more than one patent and a ma}onty of the patents have a smgle
classification appropriate to. the seat or a single section of the: central dwlsmn according to
Annex Il of the Agreement; the Reglstry shall allocate thé action to the seat or that section of the
central division. The Regxstry shall asstgn the action to a’panelin accordance with Rule 345.3.

(©) Where nelther paragraph (a) nor (b) apphes espemally where
(1) the actlon 1nv01Ves a smgle patent havmg more than oné c1a551ﬁcat10n or

@) Where the action mvolves more than one patent and no' majonty of the patents have. a
single classification correspondmg to the seat or to one of the sections of the central d1v1s1on .

the Registry shall assign the action in accordance with Rule 345. 3 to the panel at the seat or the
" section appropriate to the first. classification of either the single patent or, -where the action
involves more than oné patent, the patent first listed in the Statement of claim, according to
Annex II of the Agreement If the preSIdmg judge of the respective panel considers that the
. reference of the action is appropriate, he shall accept it. If he considers otherwise, he shall
“instruct the Reglstry to refer the action in accordance with Rule 345.3 to the presiding judge-of
- a'panel of either the seat or the other section of the central d1v151on he considers appropriate,
who shall hkevwse consider whether the re-allocation of the action is appropnate ‘If that
presiding }udge considers otherwise, ‘e shall inform the Président of the Court 6f First Instance,
who ‘shall allocate the ‘action to- the seat or the section of the central- division he considers -
,appropnate The Reglstry shall asmgn the actmn to a panei in accordance wnh Rule 345 3.

4. The actxon shall be regarded as hawng commenced befere the Conrt as fmm the date of :
reeexpt attnbutedtothe Statement of clatm B L Nl

' Relatzon wzth Agreement Artzcle 2(2) Article Z 0.
§ Rule 18 Desxgnatmn of the Judge-rapporteur

The presxlmg _]udge of the. panel 10 Wmch the actzon has been assxgned [Rule I?' 2] shall
designateone legally quahﬁed judge of the panel as Judge—rapporteur The presiding judge may
- designate himself as ‘judge-rapporteur. The Registry shall as soon as practlcable nottﬁf the ‘

' clannant and defendant of the 1dent:1ty of the Judge-rapporteur s . .

/ PROCEDURE WHEN THE DEFENDANT RAISES A PRELIMINARY OBJECTION

Rule: 19 Prelmlmary ob}ectmn

L. Wlthm one ‘month of serv1ce of the Statement of clatm, the defendant may Iodge a
‘Prehmmary obJectmn conce:mmg e , ; :

(a) the junsdlctlon and ccmpetence of the Court mcludmg any eb_}ecnon that an opt—out_ ‘
pursuant to Rule 5 apphes to the patent that xs the subject of the proceedmgs, ‘ :

(b) the competence of the leISIOIl mdleated by the clannant [Rule 13 1(1)}, o | o :
‘“ (c) the language of the Statement ef clann [Rule 14] :
:  2 A Prehmmary cbjectlon shall contam “ e
(a) parttculars n aceordance w1th Rule 24(a) to (c), . | .
' (b) the decwxon or order sought by the defendant
| 31
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(c) the grounds upcn which the‘PreI'imineryebj ection is based; and
(d) where appropnate the facts and evidence rehed on..

,3 The Prehnnnary Ob]CCtIOII shall be drawn up in the Ianguage pursuant to Rule 14
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4, If the action has been commenced before a reglonal division the defendant may by a

Preliminary objection request a transfer ‘of the action to the central division pursuant to:
Article 33(2) of the Agreement The Prehmmary objection shall in such a case contain all facts

and evidencé supportingthe existence -of the same mfrmgement in the terntomes of three or
more regmnal divisions.

5. The Registry shall as soon as practicable invite the claimant to comment on the Prehmmary
objecuon ‘Where applicable, the claimant may of his own motion correct any deficiency

[paragraph 1(b) or (c)], within 14 days of service of notification of the Prehmmary objection.
Altemattvely the claimant may submit wriftén comments within the same period.- The

judge-rapporteur shall be informed of any. correction made or written comments submitted by

 the claimant. If the deficiency referred to in paragraph 1(b) is corrected and the claimant has

indicated another division, which is competent, the Judge-rapporteur shall refer the action to the
division indicated by the claimant. = . «

6. The period for- Iodgmg the Statement of defence [Rule 23] shall not be affected by the
,Iodgmg of a Preliminary objectlon unless the Judge—rapporteur demdes otherwise.

7. The defendant s failure to lodge a Preliminary objection within the time penod referred toin.

paragraph 1 shall be treated as a submission to the _]unsdlcuon and competence of the Court and
the competence of the division chosen by the claimant.

Rule 20~ Declsmn or ordeér on a Preliminary obj ectmn

1. As soon as practlcable after the expity. of the period referred to in" Rule 19.5, the
judge-rapporteur :shall decide the Preliminary objection. The Judge—rapporteur shall give. the
‘parties an opportumty to be heard. The decision shall include instructions to the parties and to
‘the Registry concerning the next step in the proceedmgs

2. Where the Preliminary objection is ‘to be dealt with in the ‘main proceedmgs, ‘the .

Judge—rapporteur shall mfoml the parties.

Rule 21 ~ Appeal agamst decision or order on a Pre]iminary objection

1..A decision of the judge-rapporteur allowing the Preliminary objection may be appealed
pursuant to Rule 220.1(a). An order of the judge-rapporteur reJectmg the Prehmmary obj ectmn ~

may only be appealed pursuant to Rule 220.2.

2.1fan appeal is lodged proceedings at first mstance ‘may be stayed by the Judge-rapporteur or

the Court of Appeal on a reasoned request by a party
VALUE-BASED FEE FOR THE INFRINGEMENT AC_T_I‘ION‘

Rule 22 - Determination of value-based. fee for the infringement action

1. The value of the infringement action shall be determined by the Judge-rapporteur under Rule

~-370.6, takmg into account the value as assessed by the parties, by ‘way of an order dunng the
interim procedure

233-
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2 Where the value of the mfrmgement aehen exceeds EUR 5@0‘\000 the elelmant shaﬂ paya |

value—based fee for the mﬁmgement aetxen, m accerdance Wzth Part 6. Rule 16 3 to .5 shall

apply mutatzs muzazzdzs

STATEI\’IENT OF BEFENCE

. Rule 23 - Lodgmg ef the Statement of defence , | T T :

Rule 24 — Contents of the Statement of defence

The Statement of defence shaH contam

(a) the names of the defendant and of the defendant’s representattve

(b) pesi;al and electromc addresses for service on the defendant end the names a.nd addresses of
the persons authonsed to accept servme »

©) the aehon number of the ﬁie

(d) an mchcatmn Whether the defendant has }odged a Prelmnary eb_;ectmn [Rule 19},

 The defendant shall Iodge a Statement ef defence Wiﬂf]ﬂl ’fhree menths of semce ef the |
" Statement of claim. -~ - ; .

(e) an mdmauon ef the facts rehed om meiudmg any chaﬂenge to the faets rehed en hy the .

ciazmant

1

ewdence Whlch wzﬂ be offered in support

L (h) an mdlcatmn of any order the defenéant wﬂl seek m respeet ef the mﬁrmgement actxen
J.'dunng the. mtenmpmcedure [Rnle 1(}4(e)}, s . . e

‘,(1) a stetement whether the defendant dxsputes the cialmant’s assessment ef the vaiue ef the
, mﬁmgement actxon and the grounds for:such dlsputeg ané e i i

| Ga hst of the documents, mcludmg any thness statemeﬁts referreé to in the Statemen’c of
defence together with any request that all or part of any such document need not be transiated“ :

and/ or any request pursuant {0 Rule 262 1 Rule 13. 2 and 3 shall epply muz‘afzs mutandzs

o Ruie 25 Ceunterelmm fer revecatmn

mvahd the Statement of defence. shail include a- Countercia;m against the proprietor- of the

> :

- r /(a) an mdleatxon of the extent to whtch reveeatmn of the patent 8 requested

arguments of Ie.w and Where eppropmate an expianaﬁon of the defendant’s proposed clalm

33

| ‘(f) the evidence rehed on {Ruie 170. 1] Where avaﬂable, and an mdicatzon ef aay ﬁ;rther' ;

o (g) the reasons why ‘éhe action shall faxi arguments of law‘and'jany argument ansmg frem the
- provisions of Atticle 28 of the Agreement and Where appropnate any chalienge to the
ciazmant’s proposed clatm m’terpretanon ‘ . , , :

| 1. If the Statement ef defence mcludes an assertmn that the patent allege& to be mﬁmged is :

- .patent for revocation of sa1d patent m accerdance w1th Rule 42 The Counterclaxm for'
: revocatzon shall contam : e SRS S

; ,(b) one er mere greunds for revocatxen thch shaﬂ a5 f as ‘kpossztble be supported by; )

33142



1809.2-RoP-18D-10.10.2016

" (c) an indication of the facts relied on;.

(d) the ev1dence relied on, where avallable and an mdlcatlon of any further evidence whxch will
be offered in support : :

(e) an md1cat10n of any order the defendant wdl seek durmg the mtenm procedure
[Rule 104(e)], : =

, E (f) a stafement of hlS pos1t10n 1f any, on the optlons prov1ded for in AI‘tIClC 33(3) of the ’

Agreement and Rule 374;

(g) alist of the documents including any witness statements, referred toin the Counterclaim for

revocation together with any request that all or part of any such documents need not- be
translated Rule 13 2 a.nd .3 shall-apply mutatis mutandzs, and - :

(h) insofar as the proprietor of the patent is not claimant in the mfungement proceedmgs, the
‘mformatlon required by Rule 13.1(b) and (d) in respect of said propnetor -

2. Where the clalmant is not the proprietor or not the only propnetor of the patent concerned
the Registry shall as soon. as practlcable serve a copy of the Counterclaim for revocation on the
relevant propnetor in accordance with Rule 13.1(e) and shall supply a copy of each document

referred to in paragraph 1(h). Rule 271 shall apply mutatis mutandis. The proprietor in question-

‘'shall become a party to the revocation proceedmgs and shall be treated as defendant in all
subsequent proceedings. The proprietor shall provide details ‘pursuant to Rule 13. 1(e) if not
_already provided by the clannant

Rule 26 Fee for the Counterclaun for revocatlon

The defendant shall pay the fee for the Counterclalm for revocatlon in accordance with Part 6.

© Rule 15. 2 shall apply mutatis mutandis. ,

Rule .27 — Examination as to forme_l requir'ements of the Statement of defence |
1, The Registry sha_ll,;_a's soon as practicable after the lodging of the Statement of defence:
(a) examine whether the ;requirements of Rule 24(a) to (d) have been complieduwith' and

(b) if the Statemert of defence mcludes a Counterclazm for revocation, examme ‘whether the
obligation to pay the fee pursuant to Rule 26 has been complied with, '

2.If the Registry considers that the Statement of defence or the Counterclaml for revocatlon
does not comply with any of the requirements referred to in paragraph 1, it shall as soon as
practlcable mvxte the defendant to: e

(a) correctthe defic1enc1es noted, within 14 days of servicef of suCh notiﬁcatio'n; and
(b) where apphcable pay the fee for the Counterclaim for revocanon w1th1n said 14 days.
3. The Reglstry shall at the same time inform the defendant that if the defendant fails to correct

the deficiencies or pay the fee within the time stated, a-decision by default may be given, in

accordance W1th Rule 355

4, If-the-defendant.faﬂs‘to correct the deficiencies or to pay the fee for the Counterclaizn for

- Tevocation, as appropriate, within said 14 days, the Registry shall inform the judge-rapporteur

-34.

34142



" 1809.2-RoP-18D-10.10.2016

who may gtve a demslon by default He may gwe the defendant an opportumty to be heard
beforehand : R r

Rule 28 — Further. schedule e

As soon as pracncable after service of the Statement of defence the Judge~rapporteur shall
after consultmg the parties, set a date and time for an interim conference (Where necessary
[Rule 1’01 1§)% and set a- date for the oral hearmg The Judge-rapporteur may set one alternatlve

date.

DEFENCE TG THE COUNTERCLAIM FOR REVéCAhON REi’LY TO THE STATEMENT OF THE

DEFENCE AND APPLICATION TO AI\IEND THE PATENT AND REJOINDER TO THE REPLY

Rule 29 — Lodgmg of Defence to the Counterclmm for revocatmn, Reply to-the Statement'

of defence and Re;omder to the Reply

¥

(a) Wlthm two months of service of a Statement of defence Whlch mcludes a Counterclaim for |

revocation, the claimant shall lodge a Defence to the COunterclann for revocatlon together wrth.

any Reply to the Statement. of defence and any Apphcatron to amend the patent pursuant to

~ Rule 30, if apphcable

() W"lthm Atwo months of servrce of a Statement of defenee Whlch does not include a

Counterelazm for revocatton the clannant may Iodge a Reply to the Statement of defence

| "(c) Wrthm one month of service of a Reply to the Statement of defence Whlch does not include
* a Counterclaim for revocation the defendant ‘may lodge a Rejoinder to the Reply t6 the =

Statement of defence The Rejoinder to'the Reply to the Statement of defence shall be hmxted to

a response to. the matters ralsed in the Reply to. the Statement of. defence

(e Wlthm one month ef the serwee ef the Reply to ‘the Defence to the Ceunterclalm the
claimant may lodge a Rejomder to the Reply together with any Reply to the Defence to an

S Apphcatron to amend the patent pursuant to Rule 32, if applicable. The Rejoinder to. the Reply ;
'to.the Statement of defence'shall be hm.rted to a response to the matters rarsed in the Reply to
'the Statement of defence : ' - S Eaioal i

'(d) thhm twe months of servxee ef the Defence to Countercialm the defendant may lodge a y'
Reply.-to the Defence to the Counterclaim together with any Rejoinder to the Reply to-the
~ Statement of ‘defence and any. Defence te an’ Apphcatlon to amend the patent pursuant to
. Rule 32 1f apphcable b AL ‘ S

f) ‘Where the clamaant is not the prepnetor of the patent, all references to the elaunant in’ thts"‘

'Rule 29 regardmg an Apphcanon to amend the patent shall he read as mcludmg the propnetor :

. Rule 29A Contents of the Defenee to the Ccunterclann

The Defence to the Counterclatm for revocatton shall contatn

“

' ,-‘(a) an mdlcation of the facts rehed on, mcludmg any chaﬂenge to the facts rehed on by the

defendant

(b) the evrdence rehed on [Rule 170 1}, where avallable, and an mdlcatlon of any ftutheri R
"evrdence Whlch w111 be oﬁ’ered msupport O R , S

o -35-
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(c) the reasons Why the Counterclalm for revocation shall fail, mcludmg arguments of law and
any argument as to why any dependent claim of the patent is independently valid; :

(d) an - indication of any order the claimant and the -proprietor wdl seek in respect of the
‘ revocation action at the interim conference [Rule 104(e)] -

(¢) the claimant’s and the- propnetor s response to the defendant’s choice of opt1on, 1f any,
prov1ded for in Article 33(3) of the Agreement and Rule 37.4; and

-(f) a list-of the documents, mcludmg any w1tness statements, referred to'in the- Defence to the

Counterclaim. together with any request that all or part of any. such document shall not ‘be

translated and/or any request pursuant to Rule 262.1: Rule 13.2 and-.3 shall apply mutatzsi

mutandis.
Rule 30 - Application to amend the patent

" 1.The Defence to the. Counterclaim for revoeatlon may inclade an Applicition by the
proprretor of the patent to amend the patent which shall contam : :

(a) the proposed - amendments of the claims of the patent concerned and/or spemﬁcatmn,
including where applicable and appropriate one or more alternative sets of claims (auxilidry
tequests), in the language in which ‘the patent was- granted;” where the language of the

proceedings [Rule 14.3] is not the language in which the patent was granted, the proprietor shall .

lodge a translation of the proposed amendments in the language of the proceedings, and where
the patent is a European patent with unitary effect in the language of the defendant’s domicile in
‘aMember State of the EU or of the place of the alleged infringement or threatened mﬁmgement
ina Contractmg Member State if so requested by the defendant

(b) an explanation as to why. the amendments. satisfy the requirements of Artlcles 84 and
123(2), (3) EPC and why the proposed amended cla:lms are valid and, if applicable, Why they
are mﬁ'mged and :

: (c) an. md1cat1on ‘whether the proposals are conditional or uncondmonal .the proposed
amendments, if conditional, must be reasonable in number in the crrcumstances of the case. -

2. Any subsequent request to amend the patent may only be admitted into the proceedmgs with
the permission. of the Court ‘ ;

3. Where other proceedmgs mvolvmg the patent subject to an Apphcatron to amend the patent V

are pending, the claimant shall notify the Court or the authority in question that such an

Apphcatlon has ‘beén made and prowde the information requn'ed in paragraph l(a)
DEFENCE TO THE APPLICATION TO AMEND THE PATENT .

Rule 32 Lodgmg of the Defence to the Appllcatlon to amend the patent, the Reply to the
Defence and the Re]omder to the Reply

1 Wrthm two months of service of an Appﬁcation to amend the: patent, the defendant shell

lodge 4 Defence. to the Application to amend the patent setting out whether he opposes the

,Apphcatlon to amend the patent and, if : so, why:
(a) the proposed amendments.are not aHowable, and

(b) the patent cannot be maintained as requésted.

-36-
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2 Where appmpnate in view of the proposed amendments the Defence ’eo the Appixcatlon 0 -

‘amend the patent may contain submzssmns in aecerdance With Rule 44(&) to (h) and aitematwe
non—mftmgement subﬁnssmns : P T I

3. The propnetor may Iodge a Repiy te the Befence i:o the Apphcatmn to amend the patent
within one.month of service of the Defence and the defendant may wzthm one month of the

service of the Reply lodge a Rejoméer te the Reply The Re}omder shall be limited to the

matters ralsed in: the Reply ;
APPLICATION FOR ALLOCAT}NG A TECHNICALLY QUALIFIED JUDGE TO THE PANEL
Rule 33 - Apphcatmn by a party for aliecatmg a techmcally quahﬁed Judge

1 Any party to the proceedmgs may Iedge an Apphcatlon for aﬂocatmg a techmcally qualified
“judge to the panel whlch shaﬂ contam an mdleatxon of the relevant ﬁeld of technelogy '

2. The Apphcatlon shall be Iodged as eaﬂy as possxbie in the wntten procedure. An Apphcatmn

. lodged after the closure of the written procedure [Ruie 35] shall only be granted if justified in
view of changed circumstances, such as new submzssmns presented by the other party, and
aﬂowed by the Court , : :

3. I the requxremen‘cs of paragraphs 1 and 2 have been comphed wzth, the President ‘of the
Court of First Instance shall aHocate a techmcaliy quahﬁed }udge to the panel after consultmg
: the 3udge-rapp0rteur ' : A e :

o Rule 34 Request by the Judged'apporteur for allocatmg a techmcally quahﬁed judge

1. The judge—rapporteur may- at- any time dunng the vmtt:en procedure afcer censultmg the

preszdmg judge and the parties, request. the Presuient of the Court of Flrst Instance to aﬁocate a '

techmcaﬂy qua.hﬁed judge to the panel. -

2. Where a techmcally quahﬁed judge is allocated to the panel the 3uége—rapporteur may at any,

time eonsult the teehmcaﬂy quahﬁed 3udge
o LAST STEPS IN THE WRITTENPROCEDGRE

.Rule 35 Clusure af the Wrztten precednre o

\ Followmg the exchange of wntten pleadmgs in accordance thh Rule 121 and, Where' _

5apphcabie in accoréance wzth Rule 12 2 to 4 the 3uége—mpporteur shail

(a) mform the partles ef the éate on Whlch he mtends to close the wntteﬁ precedure, Wztheut;:,

: prejﬁdxce to Rule 36 a.nd

| (b) where an mtenm conference is necessa:ry [Rules 28 and IGI 1}, eenﬁrm the date and the
 time set for thé mtenm conference [Rule 28] or mform the partles that an mtenm conference“

Wﬂi not be held. _ \ Lo
Rule 36— Further exchanges of wmtten pleachngs

Wlﬂlont pre}udlce to the powers of the _mdge—rapporteur pursuant to Ruie 1 10 1 ona reasoned

request by a party lodged before the date on which the judge-rapporteur intends to close the.

. written procedure [Rule 35(a)], the 3udge~rapperteur may allow the exchange of: further writfen

pleadings, within a period to be specified. Where the exchange of further written pieadmgs is

allowed the written precedure shall be éeemed clesed upon expny of the spe<:1ﬁed period

P ‘ “37-
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Rule 37 - Application of Article 33(3) of the Agreement

1. As soon as practicable after the closure of the written procedure the panel shall decide by
way of order how to proceed with respect to the application of Article 33(3) of the Agreement
The parties shall be. given an opportumty to be heard [Rule 264]. The panel shall set out in ity
order brief reasons for 1ts decision. , , .

2. The Panel may by order take an earlier decision 1f approprlate having con51dered the parties’
: pleadmgs and havmg glven the partles an opportumty to be heard [Rule 264]."

3, Where the panel decides to proceed in accordance with Artlcle 33(3)(a) of the Agreement
‘the Judge-rapporteur shall request the President of the Court of First Instanice to allocate to the
panel a technically qualified judge if not already allocated pursuant to Rules 33and 34.

4, Where the panel demdes to proceed in accordance with Article 33(3)(b) of the Agreement,

the panel may stay the infringement proceedmgs pending. a final decision in the revocation

proceedings and shall stay the infringement proceedings where there is a high ] likelihood: that
the relevant claimis of the patent will be held to be invalid on any ground by the final decmon in
- the revocatxon proceedings. ; ,

5.-Where-the panel.decides to proceed in accordance with Artlcle 33(3)(b).of the Agreement

and not to stay the proceedings, the judge-rapporteur of the regional or local -division shall .
communicate to the central division the dates set for the interim conference and for the oral _

heanng according to Rule 28

COUNTERCLAIM FOR REVOCATION REFERRED TO THE CENTRAL DIVISION UNDER ARTICLE
33(3)(1;) OF THE AGREEMENT

Rule 38 ertten procedure when the central division deals w1th a Counterclalm for

revocation under Article 33(3)(b) of the Agreement

‘When' a Counterclaim for- revocatlon is referred to the central d1v1s1on, it shall be dealt w1th as

- follows: - o
(a) Rule 17.2 and .3 shall apply mutatzs mutandis;

®)] Rule 18 shall apply mutatis' mutandis: the presiding Judge of the panel o whlch the
Counterclaim for revocation has been a551gned shall designate one legally quahﬁed judge of the
panel ; as Judge-rapporteur

(c) The ~mdge-rapporteur shall give any further dn'ectmns necessary for the future conduct of
the writtén procedure before the eentral d1v1s1on

(d) Rule 28 shall apply mutatis mitandis: the Judge-rapporteur shall after consulting the parties

set a date-and a time for the interim conference (where necessary [Rules-28 and 101 and seta

date, and one alternative date, for the oral hearing.

Rule 39 - Language of the proceedmgs before the central lelSIOll

1. Where the Ianguage of the proceedmgs before the local ehwsmn or the reglonal dlvxszon .

which referred the Counterclalm for.revocation to the central division is'riot the language in
which the patent was granted, the _]udge—rapporteur may order that the parties lodge, within a

penod of one month, a translatlon in the Ianguage in which the patent was granted -of any

-38-
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.wntten pleadlngs and such other documents lodged durmg the Wntten procedure as. ‘the

Judgeorapporteur may drrect

2. Where appropriate, the Judge-rapporteur may specrfy n hrs order that only excerpts of ‘

‘patties’ wrrtten pleadmgs and other documents shall be translated

3. Where the language of the proceedmgs before the local dwrsron or the regrcnal division is the
V language in which the patent Was granted the pleadmgs served m accordance with Rules 24,125,
29, 29a, 30 and 32 shall stand. :

‘Rule 40 — Accelerated. proceedings béfore the central diﬁsion'
The Judge—rapporteur shall accelerate proceedmgs before the central division where .
(a) an Application for provrswnal measures has been lodged [Rule 206], or

(b) the regronal or local division has referred the Counterclann for revocation to the central
: drvrsron and where the infringement action has not been stayed.

“In the latter- case, the judge-rapporteur of the panel of the central dmsmn shall endeavour to set

a ddte for the oral hearing on the revocatron action pnor to the date of the oral heanng of the

,mﬁmgement action.

ACTION REFERRED TO TH.'E CEN'IRAL DIVISION UNDER ARTICLE 33(3)((:) OF THE

| AGREEMENT =

Rule 41 Wntten procedure When the central dmsron deals Wrth the actmn under
Artlcle 33(3)(c) of the Agreement R T e s

When an actron is referred to the central d1v1sron under Artrcle 33(3)(c) of the Agreement 1t O

shall be dealt Wlth as follows s

(@) Rule 17 2 a.nd 3 shall apply mutatzs mutandrs The partles may request that the actxon be

heard by a smgle Judge

: (b) Rule 18 shall apply mutatzs *mutandzs the presrdmg Judge of the: panel to whlch the actron
has been assigned shall desrgnate one Judge of the panel as judge-rapporteur, SR

-_(c) dates already set under’ Rule 28 shall be conﬁrmed wherever possrble, e ey

(d) Rule 39 shall apply 7 mutatzs mutandis: the judge-rapporteur may order that the partres lodge \

' a translation in the language in which the patent was granted of any wntten pleadings lodged .

- during the written procedure where appropriate, the judge-rapporteur may specify in his order
that only excerpts of parties’ ‘written pleadings and other documents shall be translated
k Othemlse the pleadmgs lodged durxng the wntten procedure shall stand: - o

(e) The Judge-rapporteur shall glve any further drrectrons necessary for the futore conduct of o

the wntten procedure before the central drmsron L
: SECTION 2- REVOCATION ACTION o o
Rule 42 Actron to be drrected agamst the patent proprretor

1 Any action for the revocatron of apatent shall be drrected agarnst the propnetor of the patent }

= 39142



1809:2-RoP-18D-10.10.2016

- 2. If the actlon for revocation is directed against the proprletor in accordance with Rule 8.6

(“the registered proprietor”) but the regxstered proprietor is not a proprietor within the meaning -

of Rule 8.5(a) or (b) (“the Rule 8.5 proprietor”) each such reglstered proprietor - shall as soon as
'practlcable after service of the Statement for revocation apply to the Court ‘putsuant to
Rule 305 l(c) for the substitution of the. reglstered propnetor by the Rule 8.5 propnetor

Relatzon with Agreement Articles 47(5) and 65(1 )

Rule 43 Exchange of wrltten pleadmgs (revocatxon actlon)

1. The wntten procedure shall consist of : o .
(a) the lodging of a Statement for revo:canqni (by the.clajmant) [Rule 44] ; and

(b) the Todging of 2 Deferice fo revocation (by ihe defendant) [Rule 49]; and optionally
(c) the lodging of a Reply to the Defence to revocation (by the clalmant) [Rule 51], ’
()} the lodging of aRej oinder to thie Reply (by the defendant) [Rule52].

2. The: Defence to revocation may include:

- (é)j an Application to eniend the patent; and. |

() a Counterciaixn .fer mﬁngement by the proprietor of the patent.

 3.Ifan Apphcatwn to amend the patent is lodged, the claimant shall lodge a Defence to the

Apphcation to amend the patent. The defendant may 1odge a Reply to the Defence to the:

Application. The, claimant may lodge a Rejoinder to the Reply The Rejomder shall be limited
to a response t0 the matters raised in the Reply. o

4.1f a Counterclaim for'xnﬁmgenient_is lodged, 'the," CIaMant shall IOdg'ev a Defence to the
Counterclaim for infringement [Rule 56], the defendant may lodge a Reply to the Defence to
the Counterclaim [Rule 56.3] and the clainiant may lodge a Rejomder to the Reply [Rule 56.4].

5. Rule 12.5 shall apply
STATEMENT FOR REVOCATION
Rule 44 — Contents of the Statement for revocatmn

The clalmant shall ‘'subject to point (b), lodge a Statement for revocation at the Registry in
accordance with' Article 7(2) of the Agreement and Anmnex II thereto The Statement for
revocatlon shall contain:.

(a) partlculars in accordance with Rule 13 l(a) to (@ and (g), (h),

(b) where the parties have agreed to bring the action before a’local division or a reglonal

division in accordance with"Article 33(7) of the Agreement; an indication of the division which:

shall hear the action, accompamed by ev1dence of the. defendant’s agreement;

(c) where applicable, an mdxcatlon that the action shall be heard by a smgle Judge [Article 8(7)

of the Agreement], accompamed by evidence of the- defendant’s agreement

(d) an mdlcanenpf the extent to which revocation of the patent is requested,,

-40 -
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(e) one or more grounds for revocatlon Wlnch shaH as’ far as posmble be supported by
arguments of law, and Where appropnate an explanatxon of the clalmant’s proposed claim
constmctlon : e . o .

| ® an mmcatlon of the facts rehed on, e i‘

(g) the ewdence rehed on, where avaﬂable and an mdlcatmn of any further evxdence which wﬂl
~ be offered in support ' ; , t

(h) an mdlcatxon of any order the cialmant Wdl seek dunng the interim procedure [Rule 104(6)], |

and(l) a list of the documents mcludmg any witness statements referred to in the Statement ’
for revocation togetherwith any request that all or. part of any such document need not be
translated and/or any request pursuant to Rule 262.1. Rule 13.2 and” 3 shail apply mutatis
mutandzs o o -

Rule 45 — Language of the Statement for revocatlon

1 Subject. to paragraph 2, the Statement for revocatlon shall be drawn up in the language in
which the patent was granted \ : ; : ,

2. Where the parties have agreed to bring: the actmn before a local or a regtonal division in
accordance with Article 33(7) of the Agreement the Statement for revocation shall be drawn up
" in.one of the languages referred to m Rule 14 I(a) and (b) :

. Relatwn wzth Agreement Art:cle 49

{ _bRule 46 Fee fer the revocat:on actlon

The clazmant shall pay the fee for the- revoeatlon actton m accordance thh Part 6 Rule 15 2
shall apply mutatis mutandzs ' a L : ,

~ .Relatzon wu‘h Agreement Artzcles 70 and 71

Rule 47 Exammatxon as to formal reqmrements, reeordmg in the reglster, asmgnment
(Court of First Instanee, revocatlon actlon) and desxgnatmn of the ]udge-rapportenr

- 1: Rules 16 to 18 shall apply mutatls mutandzs

2. The Regxstrar shall notxfy the Eurepean Patent Ofﬁce that the patentm questxon is subject to :
anacnonforrevocatlen G S N : el

- Relatzon with Agreement Amczes 10 and 33
Rule 48 I’rehmmary ob]ectmn ' , i o
Rule 19 1 to 3 and 5 to 7 as Well as Rules 20 and 21 shall apply muz‘atzs .mutandzs

- DEFENCE TO REVOCATION : e A
v Rule 49 Lodgmg of the Defence to revocatmn N

1. The defendant shall Iodge a Defence to revocatlon w1thm two months of serv1ce of the
Statement for revocatxon U A O

' 2 The Defence to Ievocatmn may mclude o e

._;,41 - ‘
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(2) an Application to amend the patent;
(b) a Counterclaim for inﬁingernent ‘
Rule 50 — Contents of the Defence to revocation and Counterclaim for mfnngement

1. The Defence to revocatlon shall contain the ‘matters referred to in Rule 24(a) to (c)
Rule 29A(a) to (d) and (f) to (g) shall apply mutatzs mutandis.

2. Any Appllcatlon to amend the patent shall contain the matters referred to in Rule 30.1(2), (c)
and an explanation as to why the amendments satisfy the requirements of Articles 84 and
123(2), (3) EPC and why the proposed amended claims are valid. Rule 30.2 shall apply.

3. Any Countercla1m for infringement shall contam the matters referred to in Rule 13 l(k) to

(q)- Rule 13.2 and .3 shall apply. -
Rule 51 ~ Reply to Defence to revocation.

Within two months of service of the Defence to revocation the claimant may lodge a Reply to

the: Defence to revocation together with any ‘Defence to an Application to amend the patent
- pursuant to Rule 43.3. and 55 as well as any Defence to the Counterclaim for infringement
- pursuant to Rule 56.1; if apphcable _

Rule 52 — Rejomder to the Reply

Within one month of the service of the Reply the defendant may lodge a Re;omder to the Reply
to the Defence to revocation together with any Reply to the Defence to an Application to amend
 the patent pursuant to Rule 43.3 and 55 as well as any Reply to the Defence to the Counterclaim

for infringement pursuant to Rule 56.3, if apphcable The Re_lomder shall be limited to a

response to the matters raised in the Reply

' Rule 53 — Fee for the Counterclaim for mfringement

The defendant shall pay the fixed fee and, where applicable, the value based fee for the
Counterclaim for infringement in accordance with Part 6. Rule 15 and Rule 16.3 to 5 shall
apply mutafis mutandzs

Rule 54 -~ Examination as to formal requirements and farther schedule

Rnles 27 and 28 shall apply mutatis mutandis. - -

DEFENCE TO THE APPLICATION TO AMEND THE PATENT AND DEFENCE TO . THE . o

’ 'COUNTERCLAIM FOR INFRH\IGEMENT

Rule 55 Lodgmg of the Defence to the Apphcatmn to amend the patent, the Reply to the
Defence and the Re;omder to the Reply

Rule 32 shall apply mutatzs mutandzs. ' ) ,
* Rule56- Lodging of the Defence to the Cnnnterclaim for-infringement

. 1. Within two months 6f servwe of a Counterclaim for mﬁmgement the claimant shall lodge a-

Defence to the Counterclaim for mfnngement

2. The Defence to the Counterciaim for mfrmgement shall contain the matters referred to in
Rule 24.1(e) to (h) and (j) and a statement whether the claimant disputes the’ defendant’s
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assessment of the value of the Counterclann pursuant to Rule 50 3 and the reasons for such
drspute : : , r r Lo r

3. The defendant may Iodge a Reply to the Defence to the Counterclaun for mﬁmgement within
“one month. r . r

4. Within one month of the servrce of the Reply to the Defence to the Counterclalm for

- infringement the claimant may. Iodge a Re_]omder to the Reply together with any Rejomder to

the Reply to the Defence to the Application to amend the patent pursiant to Rule 43 3 and 55.

The Rejomder shall be lnmted to matters raised in the Reply.
~Rule 57— Request for allocatmg a techmeally quahﬁed judge
Rules 33 and 34 shall apply- mutatts mutandzs

Rule 58— Closure of the wrltten procedure subJect to the posslble exchange of further .

pleadings
Rules 35 and 36 shall apply muytatis’ mutandzs
Rule 60 Determmatmn of the value-based fee for the Counterclalm for mfnngement

:1, The value of the Counterciatm for infringement shall be determmed by the Judge—rapporteur
under Rule 370.6, taking into-account the value as assessed by the partres, by Way of an order

L dunng the iriterim procedure

’ 2 Where the value of the Counterclaim for mﬁmgement exceeds EUR 500 000 the defendant .

shall pay a value-based fee in accordance thh Part 6 Rule 16 3 to..5 shall apply ‘mutatis
kmutandzs : S i : .

K 'SECTION 3 ACTION FOR DECLARATION OF NON-INFRINGEMENT f -

L. A deeiaratton that the performance of a speclﬁc aet does not or a proposed aet would not “

- constitute an- mﬁ'mgement of a'patent may be made by the Court in proceedings between the
person domg or proposing to do the act and the patent propnetor or licensee entitled to

commence infringement proceedmgs ‘pursuant to Article 47 of the Agreement, if the patent

proprietor or such-licensee has asserted that the act is an mﬁmgement or, 1f no such assertton'

= has been made by the patent propnetcr or hcensee, 1f

k 'C(a) that person has apphed m wntmg to the propnetor or hcensee for a written acknowledgment

to the effect of the declaratlon clanned, and has provrde;i hnn wrth t"ull parhculars in Wntmg of o

’ the act n questron and

(b) the propnetor or hcensee has reﬁrsed or fatled to gtve any such acknowledgment w1thm one o

month

2, The actron for a declarauon shall be dlrected agamst the propnetor of the patent or the .
' hcensee who has assertéd an mfnngement or refused or- faﬂed to glve ‘an acknowledgement‘/

) : pursuant to paragraph l(b)

: 3 If the action’ for a declaranon of non—mfrmgement is dlrected agamst the propnetor of the .

s patent in accordance with Rule 8. 6 (“the registered-proprietor”) ‘but the regxstered proprietor is

nota propnetor wrthm the meamng of Rule 8 S(a) or (b) (“the Rule 8.5 proprletor ) each such

H

‘k?, '-43.‘
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‘registered propnetor shall as soon as possible after service of the Statement for a declaratlon of

non—mfrmgement ‘apply to the Court pursuant to Rule 305.1(c) for the substitution of the.

registered proprietor by the Rule 8.5 proprxetor
Rule 62 ~ Exchange of written pleadmgs (action for declaratmn of nonbmfrmgement)
1. The wntten procedure shall consmt of: ‘

~ (a) the lodging of a Statement for a declaration of non-mfnngement (by the olalmant)
[Rule 63]; - :

(b) the lodging of a Defence to the Statement for a declaratlon of non-mfnngement (by the
defendant) [Rules 67 and 68]; and, optlonally ,

(c) the lodging of a Reply to the Defence to the Statement fora declaration of non—mﬁmgement
: [Rule 69 v .

(@ the lodgmg of a RG_] omder to the Reply [Rule 69].
2. Rule 12. 5 shall apply
Rule 63 Contents of the Statement for a declaration of non-mfrmgement

The claimant shall, subject to point (b), lodge at the Regtstry in accordance with Article 33(4),

Article 7(2) of the Agreement and AnnexII thereto, a Statement for a declaration of

non-infringement which shall contain:

(a) parttculars in ‘accordance w1th Rule 13. l(a) to (h) and parttculars conﬁrmmg that the
requirements of Rule 61 aremet; .

(b) where the parties have agreed to bnng the dction before a local division'or a regional

division in accordance with Article 33(7) of the Agreement, an indication of the division which

. shall hear the action, accompamed by evidence of the defendant’s agreement;

(c) where applicable, an indication that the action shall be heard by a single judge [Artxcle 8(7)
of the Agreement], accompanied by evidence of the defendant’s agreement;

(d) the declaration sought by the claimant;

(e). the reasons why the performance ofa specxﬁc act does not, or a proposed act would not
~ constitute an infringement of .the patent concerned! mcludmg arguments of law and where
appropriate an explanation of the claimant’s proposed claim construction;. L

(t) an mdlcatton of the facts rehed on;

(g) the evxdence rehed on, where avaﬂable and an mdlcatlon of any further. ev1dence whmh Wﬂl
be offered in support : »

- (h) an md1cat10n of any order the claimant will seek at the mtenm conference [Rule 104(e)];

(i) where the cIaxmant assesses that’ the value of the declaratory actlon exceeds EUR 500. OOO
an indication of the. ‘value;.and ,

- () alistof the documents; including any witness statenlents, reférred to in the Statement for a
declaration together with afy request that all or part of any such document need mot be

-44 -
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.translated and/or any request pursuant to Rule 262 I Rule 13 2 asd 3 shall apply mufatzs
mutandis. TR S e D e

Rule 64 Language of the Statement for a deciaratmn of non—mfrmgement ’
 Rule45 shaﬂ apply mutatzs mutana’ts L | |

Rule 65— Exammatmn as to formai reqmements, recﬁrdmg in the reglster, as31gnment
and designation of the 3udge-rapporteur

‘Rules 16to 18 shaﬂ apply mutafzs mutandzs.

Rule 66 Prehmmary obj ecﬁon v

Rule 19. 1 to.3 and .5t0.7as well as Rules 20 and 21 shali apply mutatis mutandzs

Ruie 67 —Lodging of the Defence to the Statement for a declaraﬂon of non—-mfrmgement

The defendant shali lodge a Defence to the Statement for a declaratzon of nan»mﬁmgement
within two months. of semce of the Statement for a deciaratmn of ncn-mftmgement

J
.Rule 68 Cantents of the Defenee te the Stafement for a dec!aratlon of nen-mfrmgement

:The Defence t0 the: Statement for a declaratlon of non—mﬁ'mgement shaﬂ contam the matters
referred toin Ruie 24(&) to (]) Rule 13 2 and 3 shaH apply mutatzs mutand’zs e

Rule 69 Reply to. Befenee to the Statement for a dec}aratmn of non-mfrmgement and
' Rejemdertothelleply R [ S

L The claxmant may lodge a Repiy to the Defence to the Statement for a deciaranon of
non-mﬁmgement thhm one’ month : s SRR

2. ‘The. defendant may’ ledge a Re_;omder to the Repiy Wl‘zhm one menth of semce of the Reply
.The Rejomder shall be hn:uted tothe matters raised in the Repiy A

’4 Rule 70 - Fee for the actxon fur a deciaratmn of non-mfrmgement

" The claimant shall pay the ﬁxed fee and ‘where apphcabie the Vaiue based fee for the action for
a declaration of nan—mﬁmgement in accordance with Part 6. Rule 15 2 and Rule 16. 3 to 5 shall
apply mutatzs mutandis. B S , -

‘ 'Rule 71 Exammatmn asto formal reqmrements and further scheduie s ;
,Rules 27 and 28 shall apply mutatzs mutandzs | E

- Ruie 72 Request fer alloeatmg a techmcany quahﬁed jndge

Rules 33 and 34 shaii apply mutafzs mutandzs

e "Ruie 73— Ciesnre of the wrxtten procednre subject tc the possxble exchange of further
_ pleaémgs » S : : , ,

| Rules 35 and 36 shaﬂ apply mutatzs mutandzs ‘i e
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Rule 74 - Value-based fee for the action for a declaration of non-infringemenf

1. The value of the action for a declaration of non-infringement shall be. determmed by the
judge-rapporteur under Rule 370.6, takmg into account the value as assessed by the parties, by
way of an order durmg the interim procedure.

2. Where the value exceeds EUR500.000 the claimant shall pay a value-based fee for the action

for a declaration’ of non-mﬁmgement in accordance with Part 6. Rule 16.3 to .5 shall apply'

mutatis. mutandzs

- SECTION 4 - ACTIONS WITHIN ARTICLE 33(5) AND © OF THE AGREEMENT

Rule. 75 - Revocation actlon and’ subsequent infringenient actlon in a local or regxonal ‘

division (Article 33(5) of the Agreement)..

1. Where a claimant has lodged a Staterhent for revocation [Rule 44] before the central division

and the deféndant or a licensee entitled to commence proceedmgs pursuant to Article 47 of the
Agreement subsequenﬂy initiates an infringement action in a local or regxonal division against

the claimant in respect of the same - patent the following proccdures”shall apply“

" 2. The Registry at the local or reglonal division shall proceed in accordance. w1th Rules 16 and
17. The Registry shall as soon as practicable notify the President of the Couirt of First Instance

‘of the revocation action in the central division, the infringement action in the local or régional
division and any Counterclaim for revocation in the mﬁmgement action. The presiding Judges'

of the panels seized shall be mformed likewise about actions in the other d1v151ons

3. Where a Counterclajm for revocation is brought in the infringement action and there is

identity of parties as between the two actions, unless otherwise agreed by the parties, the panel

appomted in the central division t0 hear the revocation action shall stay all further proceedings
in the reyocation action pending a decision of the panel hearmg the action for mﬁ'mgement
pursuant to Arucle 33(3) of the Agreement and Rule 37.

4. The panel hearing the action for mﬁmgement shall when exercising its d1scret10n under
Article 33(3) of the Agreement take -into-consideration how far the revocatlon action in the
central division was advanced pnor to the stay referred to in paragraph 3.

5. Where the panel hearmg the actxon for infringement detides to proceed i in accordance with

Article 33(3)(a) of the Agreement, Rules 33 and 34 shall apply mutatis mutandis to the action -

for mfrmgement

6. Where the panel heanng the action for mﬁmgement dec1des to proceed in accordance with
Article 33(3)(b) or (c) of the Agreement Rules 37.4 and 39 to 41 shall apply mutatis mutandis.

kRule 76 — Actionis for:- declaratlon “of non-mfrmgement ‘within Article 33(6) of the
Agreement

1. Where a claimant has lodged an action for declaration of non-mﬁmgement (Rule 61) before .

‘the central division against the patent proprietor or 4 licensee entitled to commence
infringement proceedings pursuant to Article 47 of the Agreement and the defendant proprietor

or licensee subsequenﬂy initiates an action for mfrmgement in a local or reglonal division-

"against the claimant in respect of the same patent and with respect to. the same alleged
1nfr1ngement the followmg procedure shall apply

- 46 -
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‘ pracucabie notify the President of the Court of First Instance of the co-pending actions and the
‘dates attributed to them. The. presuimg _}udges ef the panels selzed shail be informed hkewzse :
- about the acﬂon zn the other dnnswn ! '

: Rule 85— Stages af the proeeedmgs (ex pezrte proceec}mgs)
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L

3. Ifthe date ambuted by the Regzstry to the actzon for mﬁ‘mgemcnt pursuant to: Ruie 17. l(a) is.
within three months of the date attributed to the action for declaration of non-—mﬁmgement the’
panel of the central division shall stay all further. proceedmgs in the action for a declaration. If

the date attributed to the action for infringement is outside the said fhree month period there

shall'be no stay but the presiding judges of the central division and the local or regional division
concerned shall consult to agree on the future progress of proceedmgs mcludmg the possibility
of a stay of onie action pursuant to Rule 295(k) '

Rule 77 - - Action for declaratmn of non—mfrmgement and act;wn for revocatmn

An action for declaraﬁon of nan«mfmngement may be lodge:d together thh an action for
revocation of the patent in questum Fees shall be paid in accerdance thh beth Rules 46 and
Rules 70 and 74. - : :

SECTION 5- ACTIGN FOR COMPEN SATIQN FOR LICENCES ON THE BASIS OF

. ART}ICLE 8 OF REGULATION (EU) Ne 1257/2012

4 Rule 8@ Campensatmn for a hcence of rlght

1. The Apphcatxes for appropnate compensatmn [Artmle 32(1)(h) of i:he Agreement] shall

v contam

/ @ partzcuiars in accordance wxm Rule 13.1(a) to (d);

: (b) mfermatmn on the filing « of the statement as referred to n Axncle 8(1) of Regulation (EU)
'Noi257/2012 ‘ o ,; ‘ e : o

(c) the hcence agreement referred to in Articie 8(2) ef Regulanon (EU) No 1257/2012

2. Rules 132, 133 134, 135 and 137 to 140 appiy mwfatzs mutemdzs td the pmcedure for
appropnate cempensatlon ‘ S S ol B e R

“f

| Refcztmﬁ wztiz Agreemenz Amcle 32(1 )(k)

SECTION 6— ACTION AGA}NST DECISIONS 01? m E’{JRQPEAN PATENT
. OFFICE IN CARRYING -OUT THE. TASKS: REFERRED TO IN ARTICLE 9 0F
- REGULATION (EU) No 1257/2012 :

Refatzon wztk Agreement Articles 32(2)( i), 47( 7) and 56 i e

ERTA
4 <

1. Subject to paragraph 2, where an actxon is brought agamst a decxsmn of the Eumpean Patent

Office in carrying out the tasks referred to in Article 9 of Regulation (EU) No 1257/2012
(hereinafter Vdecision of the Ofﬁce"), proceedmgs bef@re the Court of Flrst instance shall -

' .conszst of

-47-
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(a) a written procedure which shall include a possmrhty for mterlocutory reviewr by the
European Patent Office;

' (b) an mtenm procedure, which may include an mtenm conference and

(c) an oral procedure which, at the request of the claimant or at the instance. of the Court may
include an oral heanng :

| 2. This Rule and Rules 88 (save as expressly provrded for in Rule 97.2), 89 and 91 to 96 shall .

not apply to an expedited actlon agamst a decision of the Office pursuant to Rule 97. -
Rule 86 Suspenswe effect | |

_An action agamst a decision of the Ofﬁce shall have susPenswe effect.

Rule 87 — Groundsfo.r annullmg or altering a decision of the Office

An action A'a‘gainst a decision of the Office ‘may be brought on grounds of:

(a) infringement of Regulation (EU) No 1257/2012 or of Regulatlon (EU) No 1260/2012 or of
 any rule of law relating to their apphca’aon, .

s

| (b) infringement of any of the unplementmg rules of the European Patent Oﬂice for: carrymg o

out the tasks referred to in Article 9(1) of Regulatlon (EU) No 1257/2012;
, (c) mﬁmgement of an essentlal procedural requirement;
(d) misuse of power. |

Rule 88 — Application to annul or alter a decision of the Office

1. The claimant shall lodge an Application at the Reglsu'y, in accordance with Article 7(2) of
the Agreement and Annex II thereto, to annul or alter a decision of the Office in the language in

which the patent was granted, wrthm two months of servrce of the decision of the Ofﬁce
- 2.The Apphcatron to annul or alter a dec1s1on of the Oﬁice shall contain:
(a) the names of the claimant and, where apphcable of the clarmant’s representatrve

®) Where the claimant is not the proprietor of or applicant for the European patent with unitary
-effect, an explanatlon and evidence that he is adversely affected by the decision of the Office
and entitled to start proceedings [Article 47(7) of the Agreement];

k (c) postal and electronic addresses for service on the claimant and the names and addresses of
-~ the persons authonsed to accept service; :

' (d) a reference to the contested decision of the Ofﬁce,

(€) where apphcable ‘information about any prior or pendmg proceedings relatmg to the patent ’

. concerned before the Court the European Patent Office or any other court or authority;
® an indication whether the action shall be heard'by_ a single judge; |

(g) the order or the remedy sought by the claimant;
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(k) one or rrrore grounds for annullmg or altenng the contested declsron m accordance with

Rule 87

o the facts eVldence and MMents rehed on, and AR

(Ma hst of the documents mcludmg any Wrtness statements referred toin the Apphcatron :
together with any request that all or part of any such document néed not be translated and/or any B

ﬂ request pursuant to’ Rule 262 1. Rule 13.2 and 3 shall apply muzatzs mutandzs

3. The claunant shall pay the fee for the actmn agamst a dec1sron of the Office, in accordance:

with Part 6. Rule 15.2 shall apply mutatzs mutandzs

4. Rule 8 shall not apply

Relation with Agreement Artzcles 32( 1)( ), 33(9) 4 7( 7) 48( 7) and 49(6)

Rule 89 - Exammatlon as to formal reqmrements (ex parte. proeeedmgs}

1. The Registry shall as 'soon as practrcable aﬁer an Appheatmn to annul or alter a decision of
the Office has been lodged examine whether the reqmrements of Articles 47(7) and 49(6) of
the Agreement and Rule 88 1,.2(a) to (d) and .3 have been comphed Wlth ‘

(a) correet the deﬁcrencres noted Wlthm 14 days from the date of servrce of such notlﬁcatlon,

o (b) Where apphcable pay the fee for the actron agamst a declsron of the Ofﬁce, wrthm sard 14 _
: days : : , L B o ‘

B 3. The Reglstry shall at the same trme inform the clannant that 1f the clalmant farls to correct the
: deﬁcrenmes ‘or pay the fee w1th1n the time stated, a dec1smn by default may be grven in
;accordance wrth Ruie 355 L S , .

2. Ifthe Reglstry consrders that any of the reqmrements referred to in paragraph Lhas not been o
, comphed w1th, it shall mvrte the. clarmant tor - Lo .

4, If the clatmant faﬂs to correct the deﬁcrencres noted or to pay the fee for the actron agamst a -

decision of the Office, the Registry shall inform the President of the Court of First Instance. who

. ‘, Rule 90 Recordmg m the. reglster (ex parte proceedmgs)

~-may reject the action as madm1331b1e by, a decrsron by default He may g1ve the clarmant an
--opporrumty to.be heard beforehand ’ NS B ;

: Ifthe requlrements referred to’ m Rule 89 1 have been comphed wrth the Regrstry sheﬂ as soou- |
, aspractrcabie R v 5 P S ‘

(a) recerd the date of recerpt of the Apphcatlon to annul or alter a decrsron of the Ofﬁce and

‘ attribute an actmn number to the ﬁle, S
‘®) record the filein the regrster S : |
) (c) mform the clalmant of the actlon number of rhe ﬁle and the date of rece1pt and

_ (d) forward the Apphcatlon to the European Patent Ofﬁce, Wrth an mrhcatron that the
‘ Apphcatron is admrssrble , , c :

S+ 49142,
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Ruile 91 — Interlocutory revision by the European Patent Ofﬁce

1. Ifthe European Patent Office considers that the Apphcatmn to annul or altere decision of the
‘Office is well founded, it shall within two months of the date of receipt of the Application: -

(a) rectlfy the contested decmlon in accordance w1th the order or remedy sought by the claimant
[Rule 88.2(fg)]; and

-(by mform the Court that the decxsmn has been recuﬁed ' R

2. Where the Court is mformed by the European Patent Office that the contested demsmn has

been rectified, it shall inform the claimant that the action is closed. It may order full or partial

rexmbursement of the fee for the actlon agamst a demsmn of the Ofﬁce, in accordance w1th ,

Part 6.
Ruile 92 .-—, Assignment to .panel or to single judge, designation of judge-rapporteur

"Where the aetmn is not clesed in accordance with Rule 91.2, the action shall, as soon as -

practicable after the expiry of the period referred-to in Rule 91.1, be assignéd to a panel of the

central division or to‘a single judge if requested by the clalmant [Rule 88. 2(f)] in accordance

with Rule 345.3. Rule 18 shall apply.
: .Rule 93 —Examination of the Apphcatmn to annul or alter a decision of the Office

1.In the examination of the ‘Application to anmul or alter a decision’ of the Office, the

judge-rapporteur may- invite the claimant to lodge further wntten pleadmgs within a time

period to be spemﬁed

2. Where appropnate the Judge-rapporteur may, after consultmg the claxmant set a date and
time for an interim conference.

3. Rule 35 shall apply mutatzs mutandzs
Rule 94 — Invitation to the President of the European Patent Office to comment

The judge-rapporteur may, on his own initiative or on request by the President of the’ European

Patent Office, invite the President of the European Patent Office to comment in wntmg on any
questlon arising in the course of proceedmgs under this Section. The claimant shall be entitled

to submit his observatlons on the President’s comments.

" . Rule 95 - Lex specialis for the interim procedure‘(ex paﬂe procedure)

During the interim procedure, the judge-rapporteur shall invite the claimant to indicate whether-

he wishes that an oral heanng be convened: The judge-rapporteur may corivene an oral hearing
- athis.own mstance '

Rule 96 — Lex speczalts for the oral procedure (ex parte procedure)

1. Rules 110. 3 111, 115 and 118.6 shall apply to the oral hearing and fo the demslon of the

Court

2. If an pral hearing is-not convened, the panel shall deeide,in adcerdance With Rule 117.

-50 -
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L

1. The proprietor of a patent whose Tequest 1 for umtaxy effect has been rejected by the Office
shall lodge an Application at the Registry in accordance with Article 7(2) of the Agreement and

‘Rule 97 Apphcatmn to annul a dectslon of the Ofﬁce to re;ect a request far nmtary
- effect L ; »

Annex T thereto, to reverse the decision of the Office, in the language in whtch the patent was

granted w1tbm three wecks of semce of the decmxon of the European Patent Ofﬁce

2. The Application sh&ﬂ cemam partlcuiars in accerdancc Wp:h Rule 88 2(a); (c), @ and ®to
1) and the. proprietor shall pay the fee for thé action against the demsmn of the Ofﬁce in
accordance with Part 6. Rule 15.2 shaﬂ appIy mutatzs mutandzs

3. If the requlrements referred to in paragraph 2 have been comphcd wn:h ‘Rule 90 shaﬂ apply

mutatis mutandis.

4. T he Reg1stry shall as.soon as practxcable forward the Apphcation to the standmg judge who
may invite the President of the European Patent Office fo comment on'the Application, but shall

in any event decxde the Apphcatlon thhm ’chree Weeks of the date of rcce1pt of the Apphcatxon ‘

‘5. A Statement of appcal by the propnetor ef the patent or the Presxdent of the Emopean Patent
Office agamst the decisions of the standing judge pursuant to paragraph 4 may.be lodged- within.

three weeks of service of the said decision. The Statement of appeal s shall contain the pamculars :

prevmusly Iodged pursuant to paragraph 2 and also the reasons for sefting aside the centested‘
decision. The appellant shall pay the fee for the appeal in accordance with Part 6. Rule 152

shall apply mutatis mutandis. If the requﬂements of this paragraph 5 have been comphed with,.

the Regzstry shall record the appeal in accordance with Rule 230.1 and shall' as soon. as -

, practxcable assign the appeal to the standing judge of the Court of Appeal [Rule 345.5 and”
 345.8] 'who may invite the other party to comment on the appeal but shall in any event decxde_

'the appeal within three Weeh of recezpt by the Reglstry of the Statement of appeal

‘6 The Regzstry shall as soom as practxcabie not:fy the Ofﬁce of the deczswn on the Apphcatxon '

o or on the appeal as the. case may be v

:Rule 98 Cests

: The parues shall bear thelr own costs in any actmn pmsuant to Ruie 85 or 9;4,‘

"2;51-’
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CHAPTER 2 . INTERIM PROCEDURE
‘ Rule 101 — Role of the Judge-rapporteur (Case management)

1. During the interim procedure the judge—rapporteur shall make all necessary preparations for

. the oral hearing. Hé may in partrcular, where appropriate, and ‘subject to the mandate of the
panel, hold an interim confererice with the parties which may be held on more than -one
occasion and may exercise the powers prowded for in Rule 334

2. The }udge-rapporteur shall have the obhgatlon to ensure a falr orderly and eﬂic1ent interim
procedure. :

3. Wlthout pre;udrce to the principle of proportmnahty, the Judge-rapporteur shall complete the |

interim procedure within three months of the closure of the written procedure
:Relatton with Agreement Artzcles 43 and 52(2)
Rule 102 Referral to the panel

1. The Judge-rapporteur may refer any matter to the panel for dec1smn and the panel may of its

‘'own motion review any decision or order of the Judge-rapporteur or the conduct of the interim
procedure;

" 2.Any party may request that a decision or order of the Judge-rapporteur be referred to the

-panél for a review pursuant to- Rule 333. Pending revrew, the decision of order of the’

- Judge-rapporteur shall be effective.

Rule 103 - Preparation for the mterlm conference

i

1. Whether or not.the Judge-rapporteur decrdes to hold an interim conferenee he may order the

parties, within time periods to be specified, in particular to:
. (a) provide further clanﬁc'atrcn on specrﬁ_c points; |

(b) answer specific questions;

(c) produce evidence;

| @) lodge specrﬁc documcnts mcludmg each party s summary of the orders to be sought at the
mtenm conference

The judge-rapporteur shall at the same time mform the party concemed that if the party fails to
comply with the order within thé-time period spec1ﬁed a declsmn by default may be grven in
.accordance with Rule 355.

2.1f a party fails to comply wrth an’ order of the Judge—rapporteur within the time period
,spemﬁed the judge-rapportenr may give a decision by default pursuant to Rule 355. '

‘ INTERIM CONFERENCE =

Rule 104 - Axm of the mteri_rn-conference
The interiin conference Shall enable the judge-rapporteur to: |

(a) identify main issyes and detérmine which relevant facts are in dispute;

-52-
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(b) where appropnate clarify the position of the parttcs as xcgards thosc issues and facts

* (c) establish a schechﬂe for the ﬁ;rther progress of the proceedmgs, o :

of the Cerm‘c

~ (&) where appropnate, zssuc erders rcgardmg prcductmn of further pieadmgs documents

experts (including court experts), experiments, mspectmns further written evidence, the

matters to be the sub}ect of oral evidence and the scope 6f questlons to be put to the Wmcsses :

"(g) make any other dcc:smn or order as hc deems necessary for the preparatmﬁ of the oral

hearing including, after consultation with the presiding judge, an order’ for a separate hearing of
Witnesscs and experts beforc the panel; . :

' (f) where appropnate but: only inthe presence of the partzes, hold preparatory discussions Wnth ;
‘witnesses and experts with a v1ew to properly preparmg for ’the oral hcarmg, '

(h) seta date for any scparate hearing pursuant t@ pomt (g) of tlns Rule and confirm the: date for

the oral hcarmg,

6} dec:de the value of the actmn in accordance wzth Rulc 370 6

G). decxdc thc vaiue of the ptocccdmg for the purposc ef applymg the scaic of ceﬂmgs for
:recovcrabie costs (Ruie 152 3y : ‘ ;

f(k) order the parttcs to suhmlt in advance of the cicctsmn at thc cral hearmg, a prchmmary

estﬂnatc of the legal costs that they wﬁl seek to recover

: Refatzorz with Agreenzent Arz.‘zcie 52(2)
. Rule 105 Haldmg the mtenm conference

1. The mtenm ccnfe:rence shcmld Where practxcablc, be hcld by telephone conference or by

'vxdcc conference

2. Qn request bya party, subjcct to paragraph 1 and thc approval of the _mdgeﬁrappcrteur, the -

"mtcnm conference may-be held in Court; If the interim conference is held in Court, it shall be

open to the public unless ‘the Court decides:to make it, to the extent necessary, conﬁéeﬂtlal in

~'the interests of one or both partlcs or thlrd partxcs orin the generai mterests of justzce or public
: order ‘ R , e e :

3. The 3udgc~rapporteur may hcld the mtcnm conference in any languagc agreed by the partzes
rcpresentatwes ‘ R T N w L i ; .

4, Ruie 103 shall appiy mutatis mutandzs

N

5. Followmg the mtcrzm conference, thc Judgc-rapporteur shaII xssue an order seﬁmg cut thc
. declsmns taken. ; v

Rule 1()6 Recordmg of the mtenm conference 'f‘; f‘,. ) L 3

The mtcnm confcrcnce shall be audxo recorded The rcccrdmg shaii be ma&e avaﬂable at theal' ‘

» prennscs of thc Ceurt fo the pames or the:r rcpresentatwes after the hearmg

Relalwn with Agreement Artzcies 44 and 45 »
, 53
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PREPARATION FOR THE ORAL HEARING
Rule 108 Summons to the oral hearmg

The Judge—rapporteur shall summon the partles to the oral hearmg which shall take place before
the panel on the date(s) set under Rules 28 and/or 41(c) and 104(h). If no date(s) have been set
the judge-rapporteur shall set a date for the oral hearing, At least two months’ notice shall be

' 1809.2-RoP-18D-10.10.2016 -

given, unless the partles agree toa shorter time penod ‘ ~ .t

Rule 109 Simultaneous mterpretatlon during oral hearings

1. At the latest one month before the oral hearing including any separate hearmg of witnesses -

and experts a party may lodge a Request for simultaneous interpretation which shall contam

(a) an mdlcatxon of the language to or ﬁ-om which the party requests sunultaneous mterpretatron

durmg the oral hearmg,

(b) the reasons for the Request;

(c) the field of technology concerned;

(d) any other information of relevance for the Request.

2 The judge-rapporteur shall decide whether and to what extent simultaneous interpretation is
_ appropriate and shall instruct the Registry to make all necessary arrangements for simultaneous
interpretation. In the event that the. judge-rapporteur refuses to order simultaneous
interpretation the parties may request arrangements to be made, so far as practically possible,
for simultaneous mterpretatlon at their cost.. :

3. The Judge-rapporteur may dec1de of his own motlon to order sxmultaneous mterpretatlon and

shall instruct the Regrstry and inform the partles accordingly.

4, A party Wlshmg to engage an interpreter at its own expense shall inform the Reglstry at the

latest two weeks before the oral hearing,

5. Costs for simultaneous interpretation are costs of the proceedmgs to be de01ded upon under
Rule 150 except where a party engages an mtelpreter at its own expense under paragraph 4;
these costs are borne solely by that party. '

Relation wzth Agreement Article 51(2)
' | Rule 110 Closure of the interim- procedure

1. As soon as the Judge-rapporteur considers that the state of preparation of the fileis adequate
he shall inform the presrdmg Judge and the partles that the intérim procedure is closed in view
of the oral hearmg

2. Where final dates have been set pursuant to Rules 103 and 104 the interim procedure shall be

deemed closed on the last date set

3. The oral procedure shall start immediately aﬁer the interim procedure is closed The

presiding judge shall, in'consultation Wlﬂl the Judge-rapporteur take over the management of
the action. )

54 -

54| 142



. 1809.2-RoP-18D-10.10.2016

CHAPTER 3 ORAL PROCEBURE Sl
Rule 111- Role of the presxdmg Judge (Case management}
' The. pres1dmg Judge shall '

" (a) have all authonty to ensure:a falr orderly and efﬁment ‘oral procedure, and
(b) ensure that the actxon is ready for decmwn on the ments at the end of the oral heanng
Rule 112 - Conduct of the oral hearing o

1. The oral heanng shall be held before the panel and shall be under the control of the pres1d1ng
judge.

2 The oral hearmg shall con31st of
(a) the hearing of the parties’ oral submxssxons

(b) if ordered during the mtenm procedure the hearmg of mtnesses and experts under the
.control of the presxdmg judge.. i TR . b

3. The pres1dmg judge and the judges of the panel may provxde a prehmmary introduction to the

action and put questmns to the pames to the: part:es representat:ves and to any witness or .-

expert. .

4 Under the contml of the presxdmg judge, the partzes may put quesnons to the witness or

expert. The’ pres1dmg _;udge may proh:blt any questlon Whlch is not de51gned to adduce
admsmble ev1dence ; e -

5. With the consent of the Court a wnness may gwe evxdence ina: Ianguage other than the

; language of proceedmgs _ : ‘ i :
e , -Relarzon wzth Agreement Artzcles 52(3) and 53(1) g : V e g R
“ Rule 113 - Duratlon of the oral hearmg - i

1. Wlthout prejudlce to the apphcanon of the prmexpie of proportlonahty, the presxdmg judge
shall ehdeavour to complete the oral hearing within one day. The presxdmg Judge may set time
) hmtts for partles -orak subnussmns in advance of the oral hearmg - SN

2 Oral testimony at the oral hearmg or at any separate heanng shall be hmlted to issues

identified by the Judge-rapporteur or the pres1dmg judge as hawng to be decuied on the bas1s of ~

oral evidence. - ..

3. The pres1dmg judge may, after consultmg the panel, hmlt a party s oral subrmssmns if the

, panel is sufﬁcxenﬂy mformed

Rule 114 Ad_]ournment where the Cuurt cons1ders that further ewdence 1s requxred

In except:tonal cases, the Court may, after heanng the partxes oral submxssmns demde to k

adjoum proceedmgs and call for further ev1dence

-55--
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- Rule 115 ~ The oral hearmg

The oral hearmg and any separate hearing of witnesses shall be open to the public unless the
. Court decidés to make a heanng, to the extent necessary, confidential in the interests of one or
both parties or third parties or in- the general interests of justice or public order. The hearing
shall be audio’ recorded. The recording shall be made available to: the parties ‘or their
representatives at the premlses of the Court after the hearing. Rule 103 shall apply mutatis
mutandzs ,

'Relatzon with Agreement Artzcle 45

- Rule 116 Absence of a party from the oral hearing

1. A party which does nof wish to be represented at the oral hearing shall inform the Reglstry in -

- good time. Where both parties have’ informed. the' Registry that they do. hot wish to be
represented at the oral heating, the Court may decide the action in accordance with Rule 117.

2. The Court shall not be obliged to delay any step in the procedure, including the decision on
the merits, by reason only of the'absence of a party from the oral heanng

case.

4. 1f due to anexceptional occurrence a party is prevented from being represented at the oral
_hearing, the Court shall on a reasoned request of that party, adjbum the oral hearing.

3.A party that is not represented at the oral hearing shall be treatcd as relying only on its written

5. The provisions of this Rule are without prejudlce to the power of the Courtto give a demsmn

by default pursuant to Rule 355. (
: Rule 117 - Abse_nce of both parties from the oral hearing '

Where both parties have informed the Registry that they do not wish to be represented at the
oral hearing the Court shall take a decision on the merits on the.basis of the pleadings and
evidence submitted by the parties and the court expért, 1f applicable, and othermse in
accordance with Rules 118 and 350 to 354.

Rule 118 - Dec1s1on on the merlts

1. I addition to the orders and measures and without prejudice to the discretion of the Couirt

referred to in Articles 63, 64, 67 and 80 of the Agreement the Court may, if requested, order the -

payment of damages or compensation according to Articles 68 and 32(1)(f) of the Agreement.
The amount of the damages or the compensation may be stated i in the order or detennmed in-

separate proceedmgs [Rules 125-144].

2. If while there are mﬁ'mgement proceedmgs before a local or regional d1v1510n, a revocatlon:

action is pending between the same parties before the central division or an opposition is
‘pending before the European Patent Office, the local or regional division:

(a) may render its decision on the merits of the mﬁ'mgement claim, mcludmg its orders, under
the condition subsequent pursuant to Article 56(1) of the Agreement that the patent is not held

to be wholly or partially invalid by the final’ decmon in the révocation proceedings or a final

decision of the European Patent Office or under any ‘other term or condition; or-
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(b) 3 may stay the mfrmgement proceedmgs pendmg a decrsron m the revocanon procedure or a

" 1809.2-RoP-18D-10.10.2016

decision of the European Patent Office and shall stay the mﬁmgement proceedmgs ifitis of the -
“view that there i5 a high likelihood that the televant claims of the patent will be held to be

invalid on any ground by the final decision in the revocation prcceedmgs or of the European
Patent Ofﬁce Where such decrsron of the European Patenr Ofﬁce may be expected to be given
rapldly : 2 ‘ Fat

3. Where, in the decrsron on the ments of a revocatron actlon the patent is found to be entrrely‘

or partially invalid, the Court shall revoke the patent entrrely or partially accordmg to Arhcle 65

of the Agreement.

4, Where the Court has made orders in accordance with paragraph 2(a) any party may apply to.

the local or regional " division within two months following a final decision of the central

~ division or the Court of Appeal or the European Patent Office as the case may be on the vahdlty- ‘

of the patent for orders consequentral on such ﬁnal decrsron [Rule 354 2].

5. The Court shall decide in- prmcrple on the obhgatron to bear legal costs in accordance wrth :

Article 69 of the Agreemcnt. The Court’ may order in advance of the decision that the partres
submrt a prehmmary estrmate of the. legal costs. that they wﬁl seek to recover r

6. The Court shall give the decrsron on the merits as soon as possrble aﬁer the cIosure of the oral; |

héaring. The Court shall endeavour to issue the decrsron on the merits. m Wntmg wrthm Six
Weeks of the. oral heanng The Court shall glve reasons for its decrsron ' ST

» 7 The Court may give its decrsron 1mmed1ately aﬁer the closure of the oral hearmg and provrde ‘

~ts: reasons ona subsequent date

8. The orders of the Court referred to in paragraphs 1 and 32(a)} shall be enfcrceable on the

- defendant, only after the claimant has notified the Court which part of the orders he infends to
enforce, a certified translation of the orders in accordance with Rule 7.2, where applicable, into.

the official language of a Contractmg Member State iri which the enforcement shall take ‘place
“has been- provided by the claimant and the said notice and, where applicable, a certified

. translatron of the orders have been served on the deferidant by the Registry. The Court may

subject any order or measure to a security to be given by the successful party-to the unsuccessﬁﬂw o

party as detemnned by the Court in accordance Wrth Rule 352 e
vaelatzon wzth Agreement Artrcle 7 7 SRR

Rule 119 Internn award of damages

'Ihe Court may order an mterrm award of damages to the suce

successﬁ,ﬂ party

sful party in the decrsron on the -
" merits, subject to any conditions. that the Court may order. Such award shall af least cover the
“expected costs of the procedure for the award of damages and compensatron on the part of’ the”

571142



1809.2-ROP-18D-1‘0.10'.2016 .

CHAPTER4 PROCEDURE FOR T]E[E DETERMINATION OF DAMAGES AND
COMPENSATION ,

Rule 125 - Separate proceedings for _determining the amount of damages ordered

The determination of the amount of damages ordered for-the successful party may be the
subject of separate proceedings. The determination shall include the determination of the

amount of compersation, if any, to be awarded as a result of the provrslonal protectmn'

conferréd by a. published European patent apphcatlon [Article 32(1)(f) of the Agreement,

, Article 67 EPC] and compensatlon to be paid pursuant to.Rules 118.1, 198.2, 213.2 and 354.2.

The expression “damages” used in Chapter 4 shall be deemed to include such compensatlon and |

interest at the rate and for the ‘period that the Court shall decide. -
" Rule 126 — Start of proceedmgs for the determ-matlon of damages

~ Where the successful party wishes to have the amount of damages determined, it shall no later
than one year from service of the final decision on the merits (including any final decision on
appeal) on both infringement and vahdrty (or in the ¢ase of an award under Rules 118.1, 198.2,
213.2 or 354.2 from the date of the order for'such award) lodge an Application for the
detemnnatron of damages which may include a request for an order to lay open books.

) Relatzon with Agreement Article 68
SECTION 1- APPLICATION FOR THE DETERI\'HNATION OF DAMAGES
Rule 131 — Contents of the Apphcatwn for the determination of damages
.1. The Apphcatlon for the determination of damages shall contain:. w
i (a) partrculars in accordance with Rule 13.1(a) to (d) V
(b) the date of the demsxon on the metits and the action number of the ﬁle |

(c) if required a request for an order to lay open books (Rules 141 to 144) in whlch case the
. apphcant shall prov1de the matters set out in Rule 141(b) to (e)..

2. After any procedure for the laymg open of books is complete, or, if that has not been
‘ requested in the Application referred to in paragraph 1 the applicant shall indicate:

(a) the redress (damages, licence fees, prt)ﬁ‘ts)' and the interest thereon requested by him;

(b) an mdrcatlon of the facts relied on, in particular calculatlons concermng lost profits or
profits made by the unsuccessful party * y -

. (c) the ev1dence relied on;

/ (d) a statement as to whether the de01s1on on the merrts is the sub_;ect ofan appeal
(e) his assessment of the amount’ of damages due to h1m
Rule 132 Fee for the Apphcatlon for the determmatlon of damages

The apphcant shall pay the fixed fee and, where applicable, the value based fee for the
determination of damages in accordance Wlth Part 6. Rule 15.2 shall apply mutatis mutandis.

-58 -
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o Reglsiry shall as soan as pract:cable

,(b) record the Apphcatxon m the reglster, =

V:Rule 137 Reply of the unsuccessful party

, detennmauon of damages

.. 1809.2-ROP-18D-10.10.2016

: ‘Rule 133 Determmanon of the value—based fee for the dete mmatmn of damages

Where. the value of the ac‘aon exceeds EUR500. 000 the apphcant shall paya Value based fee for |

the determmanon of damages m accordance w1th Part 6

Rule 134 — Exammatxon as - to formal requu'ements of the Apphcatmn for the
determmatlon of damages ~ : i

1. The Registry’ shall; as soon ‘as practlcable aﬁer the lodgmg of the" Appheatmn for the

determination of damages, examine Whether the requlrements of Rules 126 131. 1 and 2(d) and

(¢) and 132 have been comphed w1th

2. If the Apphcatmn for the determination of damages does not comply with the requlrements '

_.referred to in paragraph 1, the Registry shall invite the apphcant to con‘ect the deficiencies
noted within a time period to be specified. ‘

3. Rule 16.4 to 3 shall apply mutatzs mutandzs

Rule 135 - Recordmg in the regxster (Apphcatmn for the determmatlon of damages) and

semce

1. If the requnements referred to in Rule 131 1 and Z(d) and (e) have been comphed w1th the :

(a) record the date of recexpt of the Appheaﬁon for the determmatzonef 1a f:‘ e

(c) mform the apphcant of the date of recezpt

- (d) mform the panel whzch has given the demsmn on the ments on’ mﬁ‘xngement that an

Apphcauon for the determmanon of damages has been Iodged T
(e) serve the Apphea’aon upon the unsueeessﬁﬂ party e

the determmatlon of damages unless for any Te4son thls is not poss1b1e or practlcal in whlch .

 casethe pre51dmg judge ofthe d1v1s10n concerned shall appomt a ﬁesh panel Rules 17.2. and 18
B shall apply mutatis mutandzs e . . Tt T

Rule 136 Stay of the Apphcatmn for a determmatmn of damages

The Court may stay the Appheatxon for a determmatxon of damages pendmg any appeal on the L
.. merits pursuant to Rule 295(g) on a reasoned request by the unsuccessful party. The applicant
- shall be given the. ‘opportunity to-be heard. If the Court continues the proceedings on’the-
: Apphcanon it may order the apphcant to render a seeunty aceordmg to Rule 352 5

1. If the unsuccessful party accepts the claim made in the Apphcauon for the determmaﬁon of L

B damages, it shall within two months inform the Regzstry The judge-rapporteur shall make the{ .

order for the determmatmn of damages in accordance w1th the Apphcatlon for the ‘

-59-
- 59142



1809.2-ROP-18D-10.10?2016

2. If the unsuccessful party contests the clait made in the Apphcatlon for the determmatxon of
damages, it shall within two months of service of the Application for the determination of

damages or, where there was a procedure for the laying open of books, within two months of

service of the indication pursuant to Rule 131.2, lodge a Defence to the Apphca‘aon for the
determination of. damages .

“Rule 138 - Cbnten'tsof the Defencete?the Applicetion for the determination of damages -

“The Defence to the Appﬁeaﬁon for the determination of damages shall contain: . - )
(a) thé names of the unsueeessﬁﬂ party and of that party’s representativ'e'

(b) postal and electromc addresses for service on the unsuccessful party and the names and
addresses of the persons authorised to accept service; ,

(¢) the action number attributed to the file;. 4
: (d) the reasons why the Apphcatmn for the award of damages is contested;
(e) an'indication of the facts rehed on; and

§) the evrdence rehed on.-

4

" Rule 139 Reply to the Defence to'the Apphcatlon for the determmatmn of damages and |

, Re] oinder to the Reply

The apphcant may w1thm one month lodge a Reply to the Defence to the Apphcatlon for the -

determination of damages, limited to the matters raised in the Defence. The unsuccessful party:

may lodge a Rejoinder to the Reply within one month of service of the Reply, limited to the
- matters raised in the Reply. : ; :

Rule 140 - Further procedure (Applicaﬁon for the deter'miﬁation of daniages)

1. The judge-rapporteur may order further exchange of wntten pleadmgs, within tlme penods
to be specified. . \

2. The provisions of Part IA Chapters 2 (Intenm procedure) and 3 (Oral procedure) shall apply’

mutatis mutandzs but with such reduced timetable as the judge-rapporteur may order. He shall
‘decidé on the obhgatlon to-bear the legal costs of the proceedings for the’ determmatlon of
damages in accordance with Article 69 of the Agreement

SECTION 2~ REQUEST TO LAY OPEN BOOKS ;
vRu'le 141 - Contents of the Request to«lay open books

If the apphcant has made a request ‘pursuant to Rule 131. 1(c), Rules 134 to 136 shall apply
mutatis mutandis. The Request shall contain: - .

(a) particulars in accordance Wlth Rule 131. 1(a) and (b);

~(b) detaﬂs of any information ordered by the Court and’ glven by the other party pursuant to
Rule 191; ,

(©a descnptlon of the information held by the unsuccessful party to whxch the applicant
requests access, in parncular docurhents relating to turnovér and proﬁts generated by the
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' mﬁmgmg products or regardmg the extent of use of the mfrmgmg process as We]l as aecounts'
“and bank documents, and auy related document concermng the mﬁmgement

(d) the reasons why the apphcant needs access to ﬂ:lIS mformatmn, BN

- (e)thefactsrehedon and o e PR

(t) the- ewdence oﬁered in support

Rule 142 — Defence of the unsuceessful party, Rep!y to the Defence and Re;omder to the.

Reply

l If the unsuccessful party accepts the Request to Iay open books, it shall w1thm two months of ‘
service of the Request to lay open books inform the Registry. ‘The Judge-rapporteur shall make

the order to lay open books in accordance with the Request to lay open books

2. If the unsuccessfiil party contests the Request to lay open books it shall Wlthm two months of
service of the: Request to lay open books lodge a Defence to the Request to lay open books.

3. The apphcant may w1thm 14 days ‘of service of the Defence to the Request: lodge a Reply to
the Defence to the Request to lay open.books, limited to the matters raised in the Defence. The

" unsuccessful party may w1th1n 14 days of semce of the Reply iodge a Rejomder hmlted to the

matters raised in the Reply

‘Rule 143 - Further procedure v S
: Rule 140 shall apply muta.tzs mutandzs , W
.Ruie 144 Decls:on on the Request to lay open books

I The Court may

' (a) order the: uusuccessful party to open 1ts books to the apphcant within a time penod to be
- spemﬁed and subject to such terms as the Court may deem appropnate havmg regard znter alza
‘ to Article 58 of the Agreement and Rule 190.1 and .4; St c

b) mform the applicant. and speczfy a tnne penod w1thm whlch the procedure for the award of i
: damages shaH be contmued ‘ 5 ORI .

| 2. Where the Request to Iay open ’oooks is not allowable the Court shall mform the appltoant! ;
~ and specify a time penod /w1thm Whlch the procedure for the award of damages shall. be
v contmued [Rule 131 2} c : PN . :

“6l-
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' CHAPTER 5 - PROCEDURE FOR COST DECISION
| Rule 150 — Separate proceedmgs for cost decision

1. A cost decision may 'be the subject of separate proceedings followmg a dec1sxon on the merits
and, if apphcable, a decision for the determination of damages. The cost decision shall cover
* costs incurred in the proceedings by the Court such as costs for simultanieous interpretation and

costs incurred pursuant to Rules 180.1, 185.7, 188, 201 and 202 and, subject to the Rules 152 to

156, the costs of the successful party including Court fees paxd by that party [Rule 151(d)].

Costs for 1nterpretat10n and translation which is necessary for the judges of the Court in order to-

conduct the case in the language of proceedmgs are borne solely by the Court.

2. The Court may order an interim award of costs to the successful party in the dec151on on the_ :

merits [Rule 119] or in adecision for the detennmatmn ‘of damages, subJ ect to any condltlons
that the Court may decxde -

Rule 151 - Start of proceedmgs for cost decision-

Where the successful party (heremafter "the apphcant") wishes to seek a cost’ decxsmn, it shall
- within ‘one month of service of the declsmn lodge an Application for a cost decision whlch shall
* contain: . ) C
(a) patticulars in aCCordance with Rule 13.1(a) to (d);
(b) the date of the decision and the action number of the file;

(c) a statement as to whether the decision on the ments is the subject of an appeal if known at
 the date of the Application; ’ , .

(d) an indication of the costs for which compensation is requested, which may include recovery
of court fees and costs of representation of witnesses, of experts and other ¢ expenses, and .

(e) the prelumnary estxmate of the legal costs that the party subm:tted pursuant to.Rule 118,5.

Rule 152 - Compensatmn for representatlon costs

1. The apphcant shall be entifled to recover reasonable and proportlonate costs for

representatmn

2. The Administrative Commlttee shall adopt. a scale of ceilings' for recoverable costs by
reference to the value of the proceedmgs The scale may be adjusted from time to time:

3. Where a clalm counterclaim, application, request or appeal subject to only a fixed fee is -

made, the party concerned shall, in the first submission, assess its respective value for the
purpose of calculating the applicable ceiling. The other party shall be hearcL Rule 370.6 shall
' apply mutatis mutandis. .

Rule 153 - Compensatmn for costs of experts

The compensanon for costs of experts of the parties [Rule 181] exceedmg the expenses referred
to in Rule 180.1 shall be based on the rates that are customaxy in the respective sector, with due
regard to the requiréd expemse, the complex1ty of the issue and the time spent by the expert for
the services rendered.
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~ Rule 154 Compensatlon for costs of Wltnesses B

 Where the Court has ordered the dep031t of a sum suﬂiczent to cover the expenses ofa \mtness.,

in: accordance with Rule 180.2. or of a party 5 expert in accordance ‘with  Rule 181,
compensation may. be requested for payments made by the Reglstry towards the expenses
mcurred by a witness or an expert e . S

‘ Rule 155 — Compensatlon for costs of mterpreters and,translators

1. The compensation for costs of mterpreters shall be the rates that are customary in the ‘country
of the division in questlon dependmg on the mterpreter 5 training and professmnal experience.

2. The compensatton for costs of translators shall be the rates that aré customary in the country
of the division in question, dependmg on the translator’s trammg and. professmnal experience.

Rule 156 — Further procedure o

1. The Judge-rapporteur may request the apphcant fo prowde Wntten ewdence of all costs
requested in Rule- 151(d) The' judge-rapporteur shall- allow ‘the- unsuccessful party an
opportunity. to' comment in writing on-the costs requested mcludmg any item.of costs: that
should be apportloned or borne by each party i accordance Wlth Article 69(1) to (3) of the
Agreement )

e

2. The Judge—rapporteur shall demde in wntmg on the costs to be awarded or; apportloned in

“accordance w1th Article 69( 1)to (3) of the Ag'eement ; ‘ ik
3. The cests shall be pald w:thm the penod ordered by the J‘ldge-rapporteur :
v Rule 157 Appeal agamst the cost decxsmn N o : SR

The deczsmn of the judge-rapportem' as to eosts only may be appealed to the Ceurt of Appeal in

, aecordance \mth Rule 221

‘R,elaﬁt‘zon, with Agreemen;‘:. -Artzcleﬁ 69
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CHAPTER 6— SECURITYFOR COSTS
Rule 158 ~ Security. for costs of a party

1. At any time during proceedmgs, followmg a reasoned request by one party, the Court may.

- order the other party to prov1de within a specified time period, adequate security: for the Tegal

‘costs and other expenses incurred and/or to be incurred by the requesting party; which the other -
‘party- may be liable to bear.- Where the Court decides to order such security, it shall decide ;

whether it is appropriate to order the secunty by dep031t ot bank guarantee

2. The Court shall gwe the' parties an opportumty to be heard before malqng an order for
secunty Rule 354 shall apply to the enforcement of the order.

3. The order for secunty shall mdlcate that an appeal may be lodged in accordance with
Amcle 73.0f the Agreement and Rule 220.2.

4. The Court shall, when specifying the time period in paragraph 1, inform the party concerned
. that if the party fails to provide adequate Security within the time stated, a demsmn by default '

may be given, in accordance with Rule 355.

5.1f a party fails to provide adequate secunty w1th1n the time stated, the Court may gwe a.

decision by default pursuyant to Rule 355.
Relation with the Agreement: Article 69(4)
Rule 159 - Securlty for costs of the Court

‘ 'Except where depos1ts are rendered pursuant to Rule 180.2, the Court may order that either or
both parties provide adequate security (e1ther by deposit or bank guarantee) to ‘cover costs

~ incurred and/or to be incurred in the proceedings by the Court, pending a cost dec1smn pursuant
to Rule 150 1. Rule 158.2 and .3 shall apply. ; :

-64 -
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PART 2 EVH)ENCE

Rule 170 Means of evxdence and means of abtammg ev:&ence R

"L In proceedmgs before the Court ‘the means of ewdence shail mclude in partxcular the
followmg , - . . ,

(a) Wntten ev1dence whether pmted, hand-wntten ér drawﬁ, in partzcular ﬁécuments, wntten
mmess statements, plans, drawmgs, photographs, s s s ; : -

(b) expert reports and reports on expenments camed out for the purpose of the proceedmgs, ,
(c) physmal objects, in particular dewces, products embodnnents ex}:ublts, models;

@) electromc files and audio/video recordings. v ] |

2. Means of obtammg e\fldence shall mciude in partzcuiar the foIlowmg

(@) hearing of the parties

- (b) requests for mformatmn,« -

(c) productmn of documents

(d) summonmg, heanng and questlomng of Wxtnesses, | | .
(e} appomtmg, recewmg opmions ﬁ.‘om, sunmomng aﬂd heanng and questmnmg ef experts
@ ordermg inspection of a place ora physzcai ob}ect A o

(g) conductmg comparative tests and expenments

(h) swem statements m Wﬂtmg (Wntten wztness statements)

3 Means of obtammg ewdence shaﬁ ﬁarther mclude [Artlcle 59 and 6€} of the Agreement]
(a) ordenng a party ora thlrd party to produce ev:dence, ;

)ordenng measures to preserve evxdence L LR S SR

V Rnle 171 Offermg of evidence

1 A party makmg a statement of fact that zs cantested or hkeiy to be contestcd hy the other

- party shall indicate the means of evidence to prove it. In case of failure to indicate the means of
; evxdence regardmg a contesf:ed fact, the Court shaﬂ take such faﬂm‘e mte accaunt when

decximg the issue in q&estmn

2 A statement of fact that i is not specxﬁcaﬂy contested by any party sh-aﬁ be he}d to. be true as 2

betwaen the partles f :

';\l"

Rule 172 Duty to produce e\mienee

1 Emdence avaﬂabie to a party rega:rdmg a statemant of fact that is contested or hkeiy tQ be

ccntes’ced by the other party must be produced by the party makmg that statement of fact

. -65-
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2. The Court may at any time dunng the proceedings ordera party making a statement of factto .
produce evidence that lies in the control of that party. If the party fails to produce the evidence,
the Court shall take such faﬂure into account when deciding ori the issue in questlon

Relation wzth Agreement Artzcle 53

Rule 173 - Cooperatmn between the courts of the Member States in the takmg of
evidence .

For the takmg of ev1dence in the European Umon, the Regulatlon (EC) No 1206/2001 shall -
‘ apply .

- 66- .
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| kCHAPTER 1- WITNESSES AND EXPERTS OF THE PARTIES

o (b) the facts thh the party expects the wrtness te conﬁrm and o
S (c) the language in Wh1ch the W1tness shall nge ev1dence ‘

'_ Ruie 177 Summonmg of wrtnesses to the oral hearmg

. (b) Where a Wntten mtxless statement 1s challenged by the other party or

‘ i‘(c) on an Appheatmn for the hearmg of a wrtness m person [Rule 176]

| . (a) the name, address and descnption of the w1tness,

k_(b) the date and place of the oral hearmg, i

| 1809.2-RoP-18D-10.10.2016

Rule 175 Wntten thness statement

1. A party seekmg to offer witness evtdence shall Iodge a Wntten w1tness statement or a written
summary of the ev:dence to be g1ven BT S o s

C2.A Wntten wrtness statement shall be srgned by the wztness and shali melude a statement of -
 the witness that he is aware of hlS obligation to tell the truth and of his habrhty under applicable
national law in the- event ‘of any breach of this obligation, The statement shall set out the

language in whwh the w1tness shall give oral evidence, if necessary

3. The written witness statement or. wntten summary of the ewdence to be given shall set out:

@) any current or past relatlonshrp between the Wltness and the party offering the evidence; and

(b) any actual or potent1a1 conflict of mterest that may aﬁ'ect the 1mpart1ahty of the w1t:ness

- ;Rule 176~ Apphcatmn for the hearmg of a: wntness in person : .
_ Subject to the erders of the Court referred to in Rules' 104(e) and 112 2(b) a party seekmg to".

offer oral witness evidence shall make an Apphcatten for the hearmg of a wﬂness in person C
which shall set out: -~ s e . :

- {a) the reasons Why the wﬂness should be heard m persen e

1 The Court may order that a wrtness be heard m person

(a) of 1ts ewn motion; -

"2 An order of the Court summonmg a wrtness to the oral hearmg shall m partrcular mdmate

' _(c) an mdrcatmn of the facts ef the actlon about whlch the w1tness 1s} to be exarmned

’(d) mformatton about the reunbursement of expenses mcurred by the w1tness,

(e) a statement that the w1tness wﬂl be questloned by the Courtand the partles, and

- (t) the Ianguage of the proceedmgs and the posmbﬂlty'o ,arrangmg srmultaneeus mterpretatmn
5 between that language and the language of the wrtness, if necessary [Rule 109] ‘2 s

o '-,67“~— -
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3. In its order summomng the witness, the Court shall also inform the witness of his duties and
-rights as a witness under Rules 178 and 179, mcludmg the sarictions whlch may be mposed on
a defaultmg w1mess

Rule 178 Hearlng of witnesses

1. After the identity of the witniess has been established and before hearmg his evidence, the
presiding Judge shall ask the w1tness to make the following declaration: . ,

o solemnly, sincerely and truly declare and affirm that the ev1dence I shall give shall be the'

truth, the whole truth and nothing but the truth."

2. The w1tness shall glve his ewdence to the Court. .

3. The hearing of a witness who has signed a written witness statement shall begin Wlﬂl the .

- confirmation of the “evidence given therem The . witness may ‘elaborate on the ewdence

. contained in h1s written witness statement

: 4 The presuimg judge and the judges of the panel may put questions to the witness.

5. Under the control of the pres1dmg judge, the, parues may put questmns to the witness. The
presiding Judge may prol‘nblt any question which is. not- designed to adduce admissible
ev1dence ,

6. The ‘Court may allow a witness to give evidence through electromc means, such as v1deo
conference. Paragraphs 1 to 5 and 7 shall apply.

7. With the consent of the Court a W1tness may give evidence i ina language other than the

language of proceedmgs
Rule 179 — Dauties of witnesses - . -

L. Wltnesses ‘who ‘have been duly summoned shall obey the summons and attend the oral
‘hearing.

2. Without pfejudlce to paragratph 3, if a witness who has beén duly summoned fails to appear
before the Court or refuses to give evidence or to make the declaration referred to in Rule 178.1,

the Court may impose upon him a pecuniary sanction not exceeding EUR50.000 and may order
- that a further summons be served at the witness’s own expense. The Court may send a letter

Togatory to the competent natlonal court pursuant to Rule 202. .

3. Nobody shall be obliged to sign a written witness- statement or to give evidence at an oril

hearing ifhe is a spouse, partner equal to a spouse under apphcable national law, descendant,

sibling or parent of a party. A witness may- also refuse to answer questions if answering them
would violate'a proféssional pnvﬂege or other duty of confidentiality imposed by the national
law applicable to the witness or expose. him or his spouse, partner equal to a spouse under

g apphcable national law, descendant 81b1mg or parent to criminal prosecutton under applicable

natlonal law.

" 4. The. Court may dec1de to report to the competent authontles of the: Contractmg Member
States whose courts have criminal _]lll’lSdlCtlon in case of the g1v1ng of false ewdence on the part
of a witness. :

-68 -
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| . Rule 180 Rexmbursement of expenses of wrtnesses i e
1. A Wrtness shall be. ent1tled to rermbursement of :
* (a) expenses for travellmg and stay, and :

- (b) loss of i mcome caused by Ins heanng in person

" After the wrtness has camed out hrs dutres and ‘upon hrs request, the Reglstry shall make a
payment to the witness towards the expenses incurred.

2. The Court shall make the; summomng ofa Wrtness condrtronal upon the deposrt by the party
relying on the witness of ¢ a sum sufﬁment to cover the expenses referred to in paragraph .

Rule 181 — Experts of the partles
1. Subject to the orders of the Court. referred to in Rules 104(e) and 112 2(b) a party may

provide any expert evidence that it considers necessary Rules 175 1o 180 shall apply mutatis

mutandis 10 experts of the parties.

~ 2-An order of the Court under Rule 177 summonmg the expert shall add1t10nal1y set out that

(@) an expert has a duty to assrst the Court mlpartrally on matters relevant to hrs area of

experuse which ovemdes any duty to the party retaining hun and

- (b) an- expert istobe mdependent and Obj ectrve, and shall net act as an advoeate for any party to

the proceedmgs
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ACHAPTER 2 COURT EXPERTS
Rule 185 Appomtment of a court expert

1. Where the Court rust resolve a specific technical or other (question in relatron to the actron, it
. may of its own motion, and after hearing the partres appoint a court expert

2. The parties may make suggestrons regardmg the identity of the court expert, hrs techmcal or
other relevant background and the: questxons to be put to him.

3. The court expert shall be respon31b1e to the Court and shall possess the expertise,
_-independence and impartiality required for being appointed as court expert. The parties shall be
entitled to be heard on the expertise, mdependence and impartiality of the court expert.

4. The Court shall ep_pomt a court expert by way of order which shall in particular spec1fy:
| (a)tl';e name and address of the expert appointed; - |
(b) a stiort description of the facts of the action;
(©) the evidence submitted by the parties in respect of the technica’l or other question"

(d) the questions.put to the expert, with the appropriate level of detall ineluding where
‘appropriate suggestrons relatmg to any expenments to be cartied out

(e) when and under what conditions the expert may receive other relevant information;

(f) the tine period for the preSerftétion of the expert report;’

® mformatron about the reimbursement of expenseés incurred by the expert

o (h) mformatron about the sancuons which may be imposed on a- defaulting expert; and
(i) his duties under Rulé 186." '

5. The expert shall receive a copy of the order, together with the documents and other evrdence '

that the Court cons1ders to be necessary for carrying out his task.

‘6. The expert shall be required upon receipt-of the order to confirm in vmtmg that he w111
ipresent the expert report within’ the tnne period specified by the Court.

" 7. The Court shall agree with the expert on a fee’ covermg his wntten expert report and his
participation in the oral hearing, The Court may reduce this feé by an equitable amourit if the

expert does not dehver his report within the time period spemﬁed by the Court or 1f the report“

did not have the quality to be expected of the expert

1l

8.IF an appointed court expert does not present his report within the time penod speclﬁed or,if

extended at the expert’s request, the extended period, the Court may appoint another expért in
his place. The Couit may hold the expert liable for all or part of the costs of appomtmg and
relmbursmg another expert. '

9. The Regrstry shall maintain an md1cauve list of techmcal experts

-’ZO;
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- Rule 186 Dutles of a court expert

1. The court expert shall present an expert report in ertmg thhm the time penod spee1ﬂed by
the Court [Rule 185.4()).

2. The court expert shall be under the supervxsmn of the Court and shall mform the Court of his
r progress in carrymg out his task, ‘ S . : r .

4, The court expert shall not commumcate w1th one pa.rty w1thout the other party bemg present

_or wrthout the consent of the other party He shall document all communications with the
parties in his report - :

5 The court expert shall notcoxﬁmimicate:the coxiterits of his report to third parties' g

6. The court expert ‘shall attend the oral hearmg if requested to do 50 by the Court and shall
answer questions ﬁrom the Court and the partles i .

7. The court expert has an ovemdmg duty to assist the Court 1mpart1a11y on matters relevant to
-his area of expertise. He is'to be mdependent and objectwe, and shall not act asan advocate for
any party to the proceedmgs : SR

» ’Rule 187 ~Expert report

©1809.2-RoP-18D-10.10.2016

Once the report of the court expert has been presented to the Court the Court shalI mv1te the -

pames to comment on it exther in wntmg or durmg the oral hearmg
‘ "'Rule 188 Hearlng of a court expert’ w | »
Rules 178 to 180 shall apply mutatzs murandzs to a court expert

'Relatzon wzth Agreement Artzcle 5 7

1.
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CHAPTER3 ORDER TO PRODUCE EVIDENCE AND TO COMZMUNICATE'

INFORMATION
ORDER TO PRODUCE EVIDENCE

Rule 190 - Order to produce ev1denee Co

L. Where a party has presented reasonably avaﬂable and plaquble ewdence in support of its

claims and has, in substantlatmg those claims, specified evidence which lies i in the control of
the other party or a third party, the Court may on a reasoned request by the party specifying such
evidence, order that other party or thn'd party to produce such evidence. For the protection of
confidential information the Court may order that the evidence be disclosed to certain named
persons only and be subj ect to appropriate terms of non-dwclosure

2. During the written and interim procedures, a party may request such an order to produce
ewdenee

3. The Judge-rapporteur may make such order in the. Wntten ‘procedure or m the mtenm

- . procedure havmg glven the other/thlrd party an opportumty to be heard.

4. An order to produce evldence shall in partxcular specrfy

(a) under which condmons, in what form and Wlthln what time period the evrdence shall be
produced; - .

(b) any sanction which may be impdsed if the evidence is not produced according to the order

5. Where the Court orders a th1rd party to produce ewdence the mterests of that thlrd party shall
be duly taken into account

6. An order to produce evrdence shall be subj ect to the' prov1s1ons of Rules 179.3,287 and 288
The order shall indicate that an appeal may be brought in accordance W1th Article 73 of the
_ Agreement and Rule 220. 1

7.Ifa party faﬂs to comply Wlth an order to produce ev1dence the Court shall take such failure
mto account when deciding on the issue in question.

Relation with Agreemem‘ Artlcle 59
| ORDER TO CONIMUNICATE INFORMATION
Rule 191 - Apphcatmn for order to communicate informaﬁon‘

The Court may in response to a reasoned’ request by a party order the other party or any thu‘d

party 0 commumcate such information in the control of that other party ‘or third party asis .

specified in Article 67 of the Agreement or such other information as is reasonably necessary
for the purpose of advancing that party s case. Rule 190.1 second sentence .5and .6 shall apply.
mutatis mutandis.

Relation with the Agreement: Arti_cl;z 67

-2 -
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CHAPTER4 ORDER TO PRESERVE EVIDENCE (SAISIE) AND ORDER FOR‘ |

: INSPECTION

ORDER TO PRESERVE EVIDENCE (SAISIE)

servmg evzdence

1. An Apphcatlon for preservmg emdence may be Iedged by a party (‘Wlthlﬂ the ‘meaning of
Article 47 of the Agreement) (hereinafter "the apphcant") at the division where the apphcant

has commenced infringement proceedings' on the merits. If the application is lodged before

procéedings on the merits have. been. started it, shall be Iodged at the d1v131on where the
apphcant intends to start proceedmgs on the merits. ,

2 The Apphcatlon for preservmg ev1dence shall contam , )

(a) particulars in accordance with Rule 13. l(a) to (1),

(b) a clear indication of the measures requested [Rule. 196 1], mcludmg the exact locatmn ofthe

ev1dence to be preserved where it is known or suspected w1th good reason e ‘

(c) the reasons why the propesed measures are needed te preserve relevant ewdence, and

’(d) the facts and evldence rehed on in support ef the Apphcatxon

Where main proceedmgs on the me‘nts of the case have not yet been started before the Ceurt

started before the Court, mcludmg an mdlcatlon of the facts and ewdence which ; may be rehed‘

- on in support..

the Apphcatton shall in adchtmn contain a concise description of the action which will be :

% 3. Where the apphcant requests that measures to preserve ewdence be erdered thhout heanng ‘

the other party (heremafter "the defendant“), thé Application for preserving. ev1dence shall in

addition ‘set out the. feasons for not: hearing the defendant having regard in particular 1o

Rule 197. The applicant shall be under 4 duty to disclose any material fact know to it which

- might influence the Court in deciding whether to make ari order without heanng the defendant. -

~ The application shall not be entered on the reglster untﬂ not1ce has been ¢ g1ven tb the defendant .

pursuant to Rule 197.2;

B 4. Where the Apphcatlon for préserving ewdence is Iodged after main proceedmgs on the‘

merits of the case have been started before the Court, the Application shall be drawn up in the

g Ianguage of the proceedmgs Where the Apphcatlon is lodged before main proceedings on the

U x

with Part 6. Rule 15 2 shall apply mutatis mutandzs e

~ Relatzon wztk Agreement Artzcle 60

o ments of the case have been started before the Court Rule 14 shall apply mumtzs mutandzs

5. The apphcant shall pay the fee for the Apphcatlon for preservmg emdence

Rule 193 Exammatmn as to formal requu'ements reeordmg in the regxster, ass1gmnent'

‘ to panel des1gnatlon of Judge-rapporteur, smgle Judge

accordance t

1. Where tmain proceedmgs on the ments ef the case have not yet been started before the Ceurt Y
the Apphcatlon for preserving - ev1dence shall be' dealt with in accordance with: Rule 16‘ '

73

, (forma11t1es exammatton by Reg1stry) Rule 17. l(a) to (c) and 2 (date of: recexpt recordmg m i
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1

the reg1ster action number, ass1gnment to panel) and Rule 18 (designation only of
Judge-rapporteur by presiding Judge)

2. Where main proceedings on the merits of the case have already been started before the Court,

an Apphcatlon for preserving evidence shall immediately be examined by the Registry in -

-accordance with Rulé 16 and forwatded to the panel to which the action has been assigned or to
the judge to whom' the action has been a531gned [Rules 17. 2,194.3 and 4]

3. The Judge deciding on an Apphcatxon for preservmg éviden¢e shall have all necessary
- “powess of the Court. _

: :Rule 194 - Exammatxon of the Applxcatlon for preservmg evxdence
1. The Court shall have the discretion to:

(a) inform the defendant about the Apphcatlon and invite him to lodge, within a time penod to
be spec1ﬁed an Ob] ectlon to the Apphcatmn for preserving evidence which shall contain:

(i) the reasons why the Apphca’aon shall fail;

(ii) the facts and evidence relied on, in partlcular any challenge to the facts and evidence
relied on by the apphcant

(iii) where main proceedmgs on the merits of the case have not yet been started before the

Court, the reasons why the action which will be started before the Court shall fail and an
'mdlcatmn of the facts and evidence relied on in support;

b) summon the parties to an oral heanng,

(c) summon the apphcant to an oral hearmg w1thout the presence of the defendant
(d) decide the Apphcatmn thhout havmg heard the defendant

2. In exercxsmg its dlscre’cmn, the Court shall take into account:

(a) the urgency of the action;

(b) whether the reasons for. not heanng the “defendant [Rules 192 3 and 197] appear’
well-founded;

.(c) the probability that evidence may be destroyed or otherw1se cease to be avaﬂable .

[Rule 197]

3. The presxdmg judge may decide that he or the Judge-rapporteur or other smgle judge or the
standmg judge may decide on the Application.

4, In cases of extreme urgency the applicant may apply w1thout formahty for an order to-

preserve evidence to the standing judge designated in accordance with Rule 345.5. The

standmg judge shall decide the procedure to be followed on the Apphcatlon, Whlch may include -

a subsequent wntten Application.

5 If the Court decides to inform the defendant about the Apphcauon the Court will first give

the applicant the possibility to WlthdIaW the Apphcatlon In the event of such withdrawal the

sapphcant may request that the Court shall order that the Apphcatmn and 1ts contents shall ‘

" remain conﬁdentlal

-74 -
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- of these goods and any related doeumentf i _;{

6. If the patent the subject of the Apphcatron is also the subject of a Protecnve Ietter pursuant to
Rule 207 the apphcant may Wrthdraw the Apphcatton pursuant to paragraph 5 :

: \

Rule 195 Oral hearmg

. 1809.2-RoP:18D-10.10.2016

L Where the Court decldes to surnmon the partres to an oral hearmg, the date for the oral )

hearing shall be set a§ soon as possrble after the date of rece1pt of the Apphcatron for preservmg
'ev1denee i PRI N RS N o i

2, Rules 111 to.116 shali apply mutatzs mutandzs Where the apphcant is absent from the oral

heanng without a reasonable excuse the Court shall re_;ect the Apphcatlon for preserving

evrdence

3. The dec1sron of the Court on the Apphcatron for preservmg evrdence shall be given in
- writing as soon as possﬁﬂe after the closure of the oral heanng If the Court deems appropriate,

the decision may be given: orally to the partles at the end of the oral heanng but shall assoonas -

practicable thereafter be grven m wrrtmg
Relation wzth Agreement Artxcle 60 | _
Rule 196 — Order on the Apphcatmn for preservmg evrdence S C -

1 The Court may order m partreular the foﬂowmgff

(a) preservmg ev1dence by detalled descnptlon Wlﬂl or wrthout the takmg of samples, 17

‘ k.(b) phys1ca1 serzure of aﬂegedly mﬁmgmg goods,

(c) phys1cal serzure of the matenals and nnplements used m the produetron and/or drstnbutlonf .

(d) the preservatron and dlsclosure of dlgltal medra and data ‘and the drselosure of any:

_passwords neeessary to access them

‘, For the protection of conﬁdentral mformatlon the Court may order that any of the above be =

drsclosed only to certam named persons and subJ ect to appropnate terms of non-drselosure

2. An order to preserve evrdenee shall specify that unless otherwrse ordered by the. Court the

- outcome of the measures to preserve evrdence rnay only be used in the proceedmgs on the

' merrts of the case

3. The order to preserve evrdence shall be enforceable 1mmed1ate1y, unless the Court dec1des

' otherwise.. The Court may set. condmons to the enforceablhty of the order, specrfymg in- |

o partreular

o

(a) who may represent the appheant When the measures to preserve evrdenee are bemg carned'
' _outandunderwhateondltrons, N L e T

' (b) any seeunty which shall be provrded by the apphcant

- If necessary, the Court may set penaltles apphcable to the appheant 1f these condrtrons are. not.

; observed

4 The order to preserve evrdence shall specrfy a person who shall carry out the measures-

: ,referred toin paragraph 1 and present a written’ Report on the measures to preserve evrdence all

C 75142



1809.2-RoP-18D-10.10.2016 . ~

in accordance with the nattonal law of the place where the measures are executed to the Court
. within a time period to be specrﬁed ' :

5. The person referred to in paragraph4 shall be a professional person or expert who

guarantees expertise,” mdependence and impartiality. Where appropriate and allowed under
, apphcable national law, the persori may | be a bailiff or assisted by a bailiff. Inno circumstances
'may an employee or director of the applicafit be present at the execution of the measures.

6. The Court may order the applicant. to provide adequate securrty for the legal costs and other -

expenses and eompensatron for'any injury incurred or likely to be incurted by the defendant

which the apphcant may be liable to bear. The Court shall do so where the order to preserve

evidence was made without the defendant having been heard, unless there are special

circimstances not to do so. The Court shall decide whether 1t is appropnate to order the security. -

by dep051t or bank guarantee.

7. The order to preserve evidence shall indicate that an appeal may be lodged in accordance
with Article 73 of the Agreement and Rule 220. 1

' Relation with Agreement Artzcle 60(1)- (4)
Rule 197 - Order to preserve evidence without hearmg the defendant

1. The Court may. order measures t0 preserve evrdence [Rule 196. 1] without the defendant -

having been heard, in parHCular where any delay is likely to cause irreparable harm ‘to the
apphcant or where there is a demonstrable risk of evidence bemg destroyed or otherwise
_ceasing to be available. :

2. Where measures to preserve evidence are ordered without the defendant having been heard,

" Rule 195 shall apply mutatis mutandis to the oral hearing without the presence of the defendant.
In such cases, the defendant shall be grven notice, immediately at the timeé of the execution of
the measures.

3. Within 30 days after the execution of the measures, the defendant may request a review of’ the
order to preserve evidence. The Request for review shall set out:

(a) the reasons why the order to preserve evrdeoce shall be revoked or modiﬁed; and

®) the facts and evidence relied on.

4. The Court shall order an oral hearmg to review the order without delay. Rule 195.shall apply :

The Court may modify, revoke or confirm the order. In case-the order is modrﬁed or revoked
the Court shall oblige the persons to whom confidential mformatron has been, drsclosed to keep
this information conﬁdentral [Rule 196 1]. .

Relation with Agreemem; Article 60(6)
Rule 198 — Revocatiorr of air order to p'res":er'vev evidence

- 1. The Court shall ensure that an order to preserve evidence is revoked or otherwrse cease to

~ have effect, upon request of the defendant, without prejudice to the damages which may be .

claimed, if, within a time period not exceeding 31 calendar days or 20 workmg days, whichever

is the longer from the date specrﬁed in the Court’s order with due account to the date where the.

_Report referred to in Rule 196.4 shall be presented, the apphcant does not start proceedmgs on
‘ -the merits of the case before the Court.- ' .
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2. Where the measures to preserve ev1dence are revoked or where they lapse due to any act or

omission by. the applicant; or where it is subsequently found that there hasbeen no infringement -

or threat of infringement of the patent, the Court may order the apphcant, ‘upon request of the.

‘defendant, to provide the defendant appropnate compensauon for any m;ury caused by those

measures [Rule 354. 2]

'Relatzon wzth Agreement Arzzcle 60(8) and (9)

ORDER FOR INSPECTION

Rule 199 - Order for inspectie;i .

Court may order that any of the above be disclosed only to certain named persons and subject to
appropnate terms of non-dlsclosure in accordance Wlth Artwle 58. of the Agreement

-2 Rules 192 to 198 shall apply mutatzs mutandzs

Relation wzth 4greement. Art,zcle,é() :

97

1. The Court may, on a reasoned request by a party, order an inspection of products devices, -
~ methods, premises or local situations iz situ. For the protection of confidential jnfoimation the
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CHAPTER 5 - OTHER EVIDENCE
Rule 200 . Order to freeze assets o

L. Where a party has' prescnted reasonably avaﬂable and plauszble evidence in support of its
claim that 3 patent has been or is about to be: mfrmged the Court may, whether before or after
- proceedings have been commenced, order.a party not to remove from its jurisdiction any assets.
or particular asses located therem nor to deal in ‘any .assets, whether located within its -
Junsdlcuon or not.

2. Rules 192 to 198 shall 'appiy mutatis mutandis.

. Relation AWitthgr‘ee:ment: Article 61

Rulé 201 — Ex'periments ordered by the Court |

. 1: Without prejudice to the possibility for parties o’f parfies” experts t0 carry .olit exloeriments, ‘
the Court may; on a reasoned request by a party, order an experiment to prove ‘a statement of

fact for the purpose of proceedings before the Court. » | (

2.A party requesting to be allowed to prove a statement of fact by means of expenments shall
lodge a request as soon as practicable in the written procedure or the interim procedure to carry
out experiments which shall: :

(a) identify the facts mtended to be established by the expenments describe the proposed
- experiments in detail and the reasons for carrying out the proposed expenments, '

(b) propose an expcrt to carry out such expenments, and
{©) dlsclose any previous attempts to carry out similar expenments ' :

3. Other parties to the proceedings shall be  ifivited to state whether they dispute the facts
intended to be established by the experiments. They shall also be invited to comment on the
request, including the identity of the expert proposed and the description of the experiments. -

4. Unless otherwxse ordered by the Court the party requestmg experiments shall initially bear
the costs of the expenment , . _ &/

5. The order of the'-Court"allowing the experimehté shall specify the detailed*experiments and:

(a) the name and address of the expert who is to carry out the expenments as Court’s expert and
draw up the report on the experiments;

(b) the time period for carrying out the experiments and where appropnate, the exact time and
place where they are to be carried out; , ~

(c)if necessary, other condmons for carrymg out the expenments, and

(d) the timie period for presenting the. report on the expenments and, where appropnate
directions relating to the contents of the report.

6. Where appropriate, the Court may order that the experimeﬁts ‘be carried out in the presence of
the parties and their experts.

-78 -
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1. Once the report on the expenments is presented to the Couﬁ 11; shall mvxte the partxes to

comment on it either in writing or dunng the oral hearmg The expert may be summoned to the
oral. hearmg ; . ,

Rule 202 Letters rogatory

1. The Couyrt may, of its. own moﬁlon, but only after hearmg the partles, orona reasoned request
by a party, issue letters rogatory for the production of documents or the hearing of witnesses or
experts by other competent courts or authontxes outside the European Umon Rule 180 shall

‘apply. - _ et
2. The Court shall draw up ietters rogatory in the language of the. competent court or authonty'

or shall‘attach to such letters a translanon mto that language

3 Subject to paragraph 4, the competent court or authonty sha]l apply natxonal law as to the

_ procedures to be followed in executmg such reque,s’cs and, in partlcular as to the appropnate
' measures of compulswn

4. The Court shall he informed of the time when and the place Where, the enquiry or other legal |
- measure is to take, p}ace It may.] mform the part1es wztnesses and experts cencemed

-79 -
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| PART 3 - PROVISIONAL MEASURES °
Rule 205 - Stages of the proceedlngs (summary proceedmgs)

s Prowsmnal measures are treated by way of summary proceedmgs Whlch shall consist of the

~ following stages:
. (a) a wntten procedure and '

(b) an oral procedure w}nch may- mclude an oral hearmg of the partles or of one of the partles
| Rule 206 — Appllcatlon for prov:sxonal measures

1. An. Apphcatmn for prov1srona1 measures may be 1odged by a party (heremaﬁer "the
apphcant") before or after main proceedmgs on the merits of the case have been started before
the Court. ,

2. An Application for provisional meas'ures shall contain:
(a) partlculars in accordance with Rule 13. 1(a) to @);
(b) a mdlcatton of the prowsmnal measures which are being requested [Rule 211 1];

(c) the reasons why prov1s1ona1 measures are necessary to prevent a threatened- mﬁmgement, to.
forbid the continuation of an alleged infringement or to make such continuation: subj ect to the
lodgmg of guarantees, ' :

(d) the facts and evidence relied onin support of the Application, including evidence to support
the claim that :provisional measures are necessary mcludmg the matters referred to in
‘Rule211.2 and .3; and

(e) a concise description of the action which will be started before the Court, mcludmg an
indication of the facts and evidence which wﬂl be relied on in support of the main proceedings
ot the merits of the case. ™ :

3. Where the applicant requests that prov1s1ona1 measures be ordered w1thout hearmg the other

contam

(a) the reasons for not hearing the defendant having regard in particular to Rule 197, and

(b) information about any pnor correspondence between the parnes concerning the alleged |

mﬁ‘mgement o : Lo

4. The apphcaut shall be’ under a duty to. dlsclose any matenal fact known to it wluch might
influence the Court in deciding whether to make an order wnhout hearmg the defendant

including. any pendmg proceedings and/or any unsuccessful attempt in the past to obtain

provisional measures in respect of the patent.

5. Rulé 14 shall apply mutatis mutandis. The apphcant shall pay the fee for the Application for

prov1s1ona1 measures, in accordance with Part 6. Rule 15.2 shall apply mutatzs mutandzs

Rel_czt;on with Agr.eeme_nt Articles 32(1)(c) and 62
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: ‘-Rule 207 Protectlve letter

1.Ifa person entltled to start preceedmgs under Artxcle 47 of the Agreement consnders it hkely‘

 thatan Application for prowsxonal measures against himasa defendant may be lodged before “

_ the Court in the near future, he rnay ﬁle a Protectrve letter. . e

© 2.The Protectlve Ietter shall be filed w1th the Regxstrym thelanguage of the patent and shall
contam e SR :

(a) the name of the defendant ot defendants ﬁhng the Protectrve Ietter and of the defendant 'S

' representatwe,

(b) the name of the presumed apphcant for prowsronal measures

(c) postal and electromc addresses for service on the defendant ﬁlmg the Protectlve letter a:nd

the names of the- persons authorised to accept serwce, o

(d) postal and, where avaﬂable, electromc addresses for service on the presumed apphcant for
. prowsmnal measures and the names of the persons authensed to aecept servrce 1f known, '

(e) Where available, the number of the patent concerned and where apphcable, mformatxon _

about any prior or pendxng proceedmgs referred to in Rule 13 l(h), and

' (f) the statement that the 1etter 1s a Proteetlve letter

(a) an md_teatlon of the facts rehed on, Whlch may melude a challenget to the facts expected te be ‘

~ relied on by the presumed apphcant and/or, where apphcable, any assertmn that the patent is
mvahd and the grounds for such assertron il . r

k'(b) any avaﬂabie Wntten evrdence relied on; T o / e

. (c) the arguments of Iaw, mcludmg the reasons why any Apphcatron for prov1srona1 measures

| ‘should be 16] ected

4. The defendant or defendants ﬁlmg the Protectlve letter shall pay the fee for ﬁhng a Protectlve
k letter, in accordance W1th Part 6 Rule 15 2 sha]l apply mutatzs mutandzs b :

l

5 The Reglstry shall as soon- as practrcable examme whether the requtrements ef

:w1th the Regxstry shall as soon as practxcable iy e 5
| (a) reeord the date of recexpt and assrgn a number to the Protectwe letter, S
B2 sub}eet to paragraph 1, record the Protectrve Ietter in the reg1$ter

- ©) provxde detaﬁs of the Protectrve letter to all dlvislons’ an d’ e

(@) where an Apphcatron for prowsmnal measures has already been lodged, mform the panel or B

- the: smgle Judge deahng wrth the Apphcatlon about the ﬁlmg of, the Protectlve letter

6. Ifthe defendant has not cornphed wrth the requxrements of paragraph 2 the Reg13try shall asr )

" soon as pracncable mvrte the defendant to:

j (a) correct the deﬁc1ene1es wnhm 14 days of serwce of such notrﬁcatron, and

o .81-
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" (b) where apphcable pay the fee referred to in paragraph 3.

- 7. The protectwe letter shall not be pubhcly available on the regrster until it has been forwarded
- to'the applicant’ pursuant'to paragraph 8. : .

8. Where an Apphcatxon for provisional measures is subsequently lodged the Reglstrar shall
f,forward a copy of the protective letter to the panel or judge appomted under Rule 208 togethcr

- with the Application for provrswnal measures and shall forward a copy to the apphcant as'soon

as-practicable,

9. Ifno Application for provisioneiimeasures has been lodged within six moriths ‘from the,date g

of receipt of the Protective letter, the Protective letter shall be removed from the register unless.

the person who has lodged the Protective letter has prior to the expiry of such period apphed for -
an extension of six months and pard a fee for the extension in accordance with Part 6. Further

_ 'extensmns may be obtamed on further payments of the fee.
| 10. Rule 15 .2 shall apply mutatis mutandzs

Rule 208 Exammatlon as to formal requirements, recording in the register, assxgnment
to panel, desngnatlon of Judge-rapporteur, single Judge

1. The Apphcatlon for _provisional measures shall be examined by the Registry in’ dccordance

with Rule 16. The Registry shall in addition examme whether any Protective letter relevant for
the Application is recorded in the reglster o

2. Where main proceedmgs on the merits'of the case have not yet been started before the Court,
- Rule 17 (date of receipt, recording in the register, action. number, assrgnment to panel) and

Rule 18. (designation’of Judge-rapporteur by presiding judge) shall apply mutatis mutandis. In’

urgent cases, the pre31d1ng judge may decide that he or an experienced judge of the panel,
acting as smgle judge, may de01de on the Apphcatlon in accordance W1th Rules 209 to 213 with

a reduced tmle~tab1e

3, Where main proceedmgs on the merits of the case have already been started before the Court,
the Apphcauon for provisional measures shall immediately be forwarded to the panel to ‘which

the action has been assigned or to the smgle judge. In urgent ‘cases (where the action has not-

been assigned to a single judge), the presiding judge may decide that he or the Judge-rapporteur

acting as single Judge, may decide on the Apphcatmn in accordance with Rules 209 to 213 w1th S

a reduced tlme—table

4. The smgle judge dec1dmg on the Applmatlon for .provisional measures shall have all

necessary powers of the Court
Relatzon with Statute: Article 1 9
-Rule 209 Examination of the Apphcatmn for provisional measures

1. Wxthout preJudlce to the Court’s decision on the Apphcauon for provrsmnal measures, the
Court shall have the. dlscretlon to: ~

@ mform the defendant about the: Apphcatron and invite him to lodge, within a time period to- |

be spemﬁed, an Objection to the Application for prov1s1onal measures which shall. contam

(1) the reasons why the Application shall fall,

-82-
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(n) the facts and ev1dence rehed en, m parncular any ehaﬂenge to the facts and evxdence ,

relied on by the apphcant and

- (111) where main proceedmgs on the merzts of the case have not yet been started befcre the

Court, the reasons why the action which wilk be started before the Court shall ‘fail and the B

~facts and ev1dence rehed on in: suppoﬁ

;-(b) summon the parues to an oral heamng,

‘ (c) summon the apphcant to as:x oral heanng w;thout the prescnce of the defendant

2. In exerclsmg its d1scret10n pursuant to paragraph 1, the Court shan in particular take into
account: g A 1 :

@ whether the patent has been upheld in-an oppos:tzon procedure before the European Patent
Office or has been the subject of proceedmgs in any other court C

(b) the urgency of the acuon, '

" {e) whether the apphcant has requested pmvzsxonal measnres w1thout hearmg the defendant and.

whether the reasoils for not heaxmg the defendant appear Weﬂ~founded and

(d) any Protecnve 1etter ﬁied by the defendant the Court shall in pamcuiar consuier‘
sunnnomng parties to an oral heanng 1f a: relevant Protectwe Ietter has been ﬁled by the
'defendant , , .

T 4 Ifthc apphcant has apphed fer provxsxonai measures thhout ‘,earmg the defendant and the
Court decides not to grant provisional measures without hearing the defendant the apphcant.
'may withdraw the Apphcatmn and may request that the Couﬁ order that’ the Apphcaﬁon andthe

contents 0f the Appl:catmn remain conﬁdenna}

V*RuIe 210 Oral hearmg

. Where the Court deczdes to summon the partles to an erai hearmg, ‘the date for the oral
heanng ‘shall be set as soon . as pessible after tbe date of rece1pt of the Apphcatmn farf

provzszonal measures

2. The Com‘t may order the pwhes to’ prcmde ﬁl.rther mforma’szon, éacuments ané other

o ~ev1dence before or dunng the.oral hﬁamg, including evzdence to enable.the Court to make its
-decision in accordance.with Rule 211. Part 2 of these- Rules on. Evzdence shail be apphcable

oniy to. the. extcnt determmed by the Ceurt

3 ‘Rules 111 to 116 shaﬂ apply mutatzs mutandzs Where the apphcant is.absent fzom the orali
- hearmg mthout a reasonable excuse the Court shall reject the Apphcatmn for prov1s:ona1‘

measures. -«

4. The deczsmn of the’ Ceuxt on the Apphcatmn for provzsmnai measures shall be: glven n

. 'wrztmg as soon as possﬂ)le after the closure of the oral hearing. Ifthe Court deems appropriate,
__itsdecision may be gwen oraﬂy fo the partxes at the end of the oral hearmg, pnor to provzdmg its
~ deczsmn inwriting. © . S Sl e : .;

: - 83-

3. Incases of extreme urgency the standmg Judge appomteci in accordance w1th Ruie 345. 5 may
" decide mmedlately on the Apphcatmn for provzsmnal measures and the procedure to be‘
‘followed cn the Apphcatlon S L : = ~
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Rule ill'f Order on the Application for provisional meastres |
1. The Court may in particular Qrder the following provisional measures:

(a) injunctions against a defendant

(b) the seizure or. dehvery up of the goods. suspected of mﬁmgmg a patent nght 50 as to prevent_

their entry into or movement within the channels of commerce; -

(c) if an apphcant demonstrates cmcumstances likely to endanger the recovery of damages,
. precautionary seizure of the movable and immovable property of the defendant, mcludmg the
blocking of his bank aceounts and other assets

(d) an interim award of cosfs."

2.In takmg its dec1s1on the Court may reqmre the apphcant to prov1de reasonable evidence fo
- satisfy the Court with a sufficient degree of certamty that the apphcant is entitled to commence

proceedings pursuant to Article 47, that the patent in'question is vahd and that his right is being
' infringed, or that such infringement is imminent.

‘3. Intaking its dec1s1on the Court shall in the exetcise of its discretion weigh- up the interests of -

the parties and, in particular, take.into account the potential harm for elther of the partxes
~resu1tmg from the granting or the refusal of the injunction. *-

4, The:Court shall_ have r_egalfd t_qﬂany unreasonable delay in seeking provisional measures.

5. The Couit may‘ order the applicant to prov1t1e adequate security for appropriate compensatlon

g

for any mjury likely to be caused to the defendant which the applicant may be liable to bearin

the event that the Court revokes the order for provisional measures. The Court shall do s6 where:

interim measures are ordered without the defendant having been heard uniless there are special ,

¢ircumstances not to do so. The Court shall decide whether it is appropriate to order the secunty

by deposit or bank guarantee. The order shall be effective only after the secunty has been glven.

to the defendant in accordance with the’ Comt’s decision.

6. The "order on provisional measures shall indicate that an appeal may be brought in
accordance with Article 73 of the Agreement and Rule 220 1.

Relation with Agreement: Article 62(2) and (4)

Rule 212 ~ Order on provisional imeasures without hearing the defendant

1. The Court may order, provisional measures without the defendant having been heard, .in -

particular where any delay is likely to cause irreparable harm to the applicant or where there is
a demoristrable nsk:of evidence bemg destroyed. Rule 197 shall apply mutatzs mutandzs

2. Where prov1s1ona1 measures are ordefed without the defendant havmg been heard, Rule 210
shall apply mutatis mutandis to the oral hearing without the presence of the defendant. In such
cases, the defendant shall be giveri notice of the provisional measures without delay and at the
latest 1mmechate1y at the time of execuuon of the measures. :

3. The defendant may request a réview. Rule 197.3 and 4 shall apply mutatzs mutandzs
‘Relation with Agreement. Aracle 60(5) and (6)
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Rule 213 Revocatmn of pruvxsxonal measures i e Ut B

1. The Court shall ensure that provxszonal measures are revoked or 0therw1se cease-to have

effect; upon request of the defendant, without prejudlce tothe damages which may be claimed,

if, within a time period not exceeding 31 calendar days or 20 working. days, whichever is the

v longer, from the date specified in the Court’s order, the. applicant does not start proceedings on

the merits of the case before the Court. When specxfymg the date, the Court shall take due .

R account, where: apphcable, of the date on whmh the Report referred toin Rule 196,4 shall be
presented. : , _ v

2. Where prowsmnal measures are revoked, or where they la.pse due to any act or omission by
the applicant, or where it is subsequently found that there has been no infringement or threat of

- infringement of the patent, the Court may order the apphcant upon request of the defendant, to

provide the. defen_dant with appropnate compensanon for auy injury caused by those measures
[Rule 354.2]. V ;

Relatzon with Agreement Artzcle 60(9)
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PART 4 - PROCEDURES BEFORE TBZE COURT OF APPEAL

Rule 220 - Appealable decisions | |

1. An appeal by a party adversely affected may be brought agamst

(a) final decisions of the Court of First Instance

(b) decxsmns termmatmg proceedmgs as regards one of the parties;

(c) orders referred to in Articles 49(5), 59, 60 61, 62 or 67 of the Agreement.

2. Orders other than those referred fo in paragraph 1'and Rule 97.5, may be either the subject of

10.2016

an appeal together with the appeal against the decision or may be. appealed with the leave of the - *

Court of First Instance within 15 days of service of the Court’s decision to that effect.

3. In the event of a.refusal of the Court of Fn'st Instance to grant leave within 15 days of the
“order of one of its panels a request for a discretionary review to the Court of Appeal may be

made within 15 calendar days from the end of that. penod Rule 333.3 shall apply mutatzs

mutandzs The request shall set out the matters referred to in Rule 221 2

4. The Reg1s1xar shall ‘assign the request for a dlscretlonaxy rev;ew to the ‘standing judgé
(Rule 345.5 and .8): The standing judge may deny the request without giving reasons. If the
standing judge allows the request after having heard the other party, he shall order what further

steps, if any, the partles shall take and within what time limits and the President of the Court of - .

Appeal shall assign the review to a panél of the Court of Appeal fora decision. The Court of
Appeal may consult the presiding judge or the Judge-rapporteur of the panel of the Court of
First Instance whxch has refused tlie leave order. ,

5. The Court of Appeal may hear appeals against separate decisions. on the merits in
mfrmgement proceedings and in validity proceedmgs together. -

Relatzon with Agreement: Article 73
Rule 221 - Apphcatmn for leave to appeal against cost 'dec'.isions

1. A party adversely affected by 2 decxsmn referred to in Rulé 157 may lodge an Application for

leave to appeal to the Court of Appeal within 15 days of service of the decision of the Court -

2. The Appliéaﬁon for leave to appeal shall set out: “
(a) the reasons why the appeal should be heard;

(b) where necessary, the facts, evidence and argiments relied on.

3. The Application for leave to appeal shall be assigned to the standing judge (Rule 345.5 and -

-8) who shall decide on granting leave to appeal.
4.1f leave to ;_appeal a Acost'decision is granted the standing judge shall decide the appeal.
Rule 222 ~ Subject-matter of the proceedings before the Court of Appeal |

‘1. Requests, facts, evidence and arguments submitted by the parties under Rules 221, 225, 226,
236 and'_ 238 ‘shall, subject to, paragraph 2, constitute the subject-matter of the proceedings

.~ 86 -
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before the Court of Appeal The Court of Appeal shall eonsult thc ﬁle of the proceedmgs before

the Cou;rt of Fll'St Instanee

2. Requests, facts and ev1dence ‘which have niot been submltted by a party during proceedings
before the Court of First Instance may be d1sregarded by the Court of Appeal When exercising
'dlscretlon the Court shall in parhcular take mto account o

- (a) whether a party seekmg to lodge new subrmsswns is able to Justlfy that the new submxssmns X

‘could not reasonably. have been made durmg proceedmgs before the Court of First Instance
(b) the relevance of the new submlssmns for the dec1s1on on the appeal ’

(c) the posmon of the other party regardmg the lodgmg of the new submlssmns

Relation with Agreement Arz‘zcle 73(4) '

Rule 223 — Apphcatlon for suspensive effect k

1.A party may lodgé an Apphcahon for suspenswe effect, in accordance thh Article 74 of the
Agreement. - iy

2.The Apphcatmn for suspensnre effect shall set out
| ‘(a) the reasons Why the lodging of the appeal shall have s suspenslve eﬁ'ect
(b) the facts ewdence and arguments rehed on. | L
3. The Court of Appeal shall declde the Apphcahon w1thout delay

4. In cases of extreme urgeney the apphcant may apply at any tlme wﬁhout formahty for an
order for'suspensive effect to the' standmg judge [Rule 345.5 and .8]. The standing judge shall

have all the powers of the Court of Appeal and shall deczde the procedure to be followed on the.

,,,,,

| 5. There shall be no suspenswe effeet for an appeal of an order pursuant to: Rule 220 2

’ Relatzon wztk Agreement Artzcle 74
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* CHAPTER 1 - WRITTEN PROCEDURE
SECTIO'N 1- STATEMENT OF APPEAL, STATEMENT OF GROUNDS OF APPEAL

Rule 224 — Time penods for’ lodgmg the Statement of appeal and the Statement of
grounds of appeal

1. A Stafement of appeal _sl:xall be lodged by the appellant:
' (a) within two months of service of a decision feferred to in Rule 220.1(a) and (b); or

(b) within 15 days of service of an order referred to in Rule 220. 1(c)ora decmlon referred to in
Rule 220.2 or 221.3.

2. The Statement of grounds of appeal shall be lodged by the appellant

() within four months of service of a decision referred to in Rule 220. l(a) and (b) or

] (b) w1th1n 15 days of service of a—éeefsaea—fefeﬁeé—te—m—l%ale—léfi—ef—an order referred to in

Rule 220.1(c) or a dec1s1on referred to m Rule 220 2or 221 3.

Relatzon wzth  Agreement: Artzcle 73(1 ) and (2)

Rule 225 - Contents of the Statement of appeal

The Statement of appeal shall comtain: ‘

(a) the narnes of the appellant and of the appellant’s representative;

(b) the names of the respondent and of the respondent s representatwe,

- (c) postal and electronic addresses for service on the appellant and on the respondent as well as
"the names of the persons authonsed to accept servxce

(d) the date of the dec1s1on or order appealed against and the actton number attnbuted to the file

in proceedings before the Court of First Instance; and .

(e) the order or remedy sought by the appellant mcludlng any order for exped:ltlon of the appeal
pursuant to Rule 9. 3(b) and the reasons justifying such order for expedition.

Rule 226 — Contents of the Statement of grounds of appeal
The Statement of grounds of appeal shall contain:
(a)an mdn‘:anon of which parts of the decision or order are contested;’

(b) the’ reasons for setting aside the contested decision or order' and

(c) an mdu:atlon of the facts and ewdence on which the appeal is based in accordance w1th

Rule 222.1 and 2

Rule 227 - Language of the Statement of appeal and of the Statement of grounds of
appeal

1. The -Staternent of appeal and the Statement of grounds of appeal'shall be drawn up:

-88 -

88142 -



‘ Rule 230 Recordmg m the reglster (Court of A o] Veal) -

~1809.2'RoP-18D-10.10.2016

~(a) thhout pre;uchce to Artrcle 50(3) of the Agreement, in the language of the proceedmgs

before the Court of First Instance; or

(b) where the- partres have agreed in accordance thh Arttole 50(2) of the Agreement -in the
language in which the patent was granted; Where the parties have agreed in accordance with

“Article 50(2) of the Agreement evidence of the respondent’s agreement shall be lodged by the
‘ appellant together thh the: Statement of appeal :

| Relatzonsth with Ag?feement Art‘zclé 5 0’

Rule 228 Fee for the appeal

The appellant shall pay the fixed fee and, where apphcable, the value based fee for the -appeal,
in accordance with Pa.rt 6. Rule 15.2 shall apply mutatzs mutandzs ,

Rule 229 — Exammatlon as to formal requu'ements of the Statement of appeal

1. The Reg1stry shall, as soon as practicable. afier: the lodgmg of the Statement of appeal,

examine. Whether the requirements of Rules 2241, 225 22'7 and 228 have been complled with. . :

o 2. If the appellant has not comphed w1th the requrrements referred to in Rules 225 227 or 228 _

the Regtstry shall mvtte the appellant to

(a) correct the deﬁeteneles w1th1n 14 days of servrce of such nottﬁcatton and o

:(b) Where appheable pay the fee for the appeal thhm said l4 days

3. The Reglstry shall at the same tn:ne mform the appellant that 1f the appellant fatls to eorreet -

5. If the appellant has not met the reqmrements of Rule 224 l the Reglstty shall mform the ”

President of the ‘Court of Appeal who-shall reject the appeal as madnnssrble He may gtve the.
appellant an opporttmlty to be heard beforehand e i , _

: ,‘;l If 'the Statement of appeal eomphes wrth the requtrements referred to m Rule 229 1, the
kRegtsn'yshall , : T ; SR ‘

~the deficiericies or to pay the fee thhln the time stated, a decrston by default may be gtven m
B aceordanee w1th Rule 357 ' E e

4T the appellant has not met the requn'ements of Rules 225 227 and 228 and fazls to eorreetw
the deficiencies or pay the fee the ‘Registry shall inform the President of the Court of Appeal

- who shall reject the appeal as madmxssﬂ)le by a decmon by default He may gtve the appellant
an opportumty to be heard beforehand Sl

(a) record the date of recetpt to the Statement of appeal and.an actton ' "umber to the appeal ﬁle,k N

(b) record the appeal ﬁle in the regtster

-(c) mform the appellant of the actton number and the date of recetpt and
:' d serve the Statement of appeal on: all parties to. the proceedmgs at t’ttst mstanee '
2. ’I‘he actton shall be assrgned toa panel accordmg to Rule 345 3 and 8 o

89.
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3 The panel shall as soon as practlcable decide whether to grant any order for expedition

pursuant to Rule 225(e) having gtven the parties an opportumty to be heard.
Rule 231 — — Designation: of the ]udge-rapporteur p |

‘The presiding ]udge of the panel to Whmh the action has been asmgned shall des1gnate one
legally qualified judge of the panel as judge-rapporteur. The presiding Judge may designate

‘himself as the judge-rapporteur. The Registry shall as soon as practxcable nottfy the appellant ;

and respondent of the identity of the Judge—rapporteur

Rule 232 - Translatmn of file .

1. If the language of the proceedmgs before the Court of Appeal is not the Ianguage of the

proceedings before the Court of First Instance; the judge-rapporteur may order the appellant to -

Jodge, within a time. period to be specified, translatlons into the language of the proceedmgs
before the Court of Appeal of:’ .

(a) written pleadings’ and other documents. lodged by the pames before the Court of First .

Instance as specified by the Jjudge-rapporteur;
(b) dec1s1ons or orders of the Court of First Instance

The Judge-rapporteur shall at the same time inform the appellant that if the appellant fails to
lodge the translations within the time period spec1ﬁed a decision by default may be given in
accordance with Rule 357. ,

2. If the appellant’ falls to lodge the translatlons under paragraphl w1thm the time period
spec:ﬁed the Judge-rapporteur shall reject the appeal by a decision by default in accordance
with Rule 357. He may give the appellant an opportunity to be heard beforehand. -

3. The appellant may request that documented costs of translahons be taken into account whenl
the Court fixes the amount of costs in accordance with Part 1 Chapter S.

Relation with Agreemgnt.' Artzcle 50(2) and (3) -
Rule 233 —--Preliminary'examihaﬁon of th’ewSta‘atement of grounds of appeal.‘ '

1. The Judge-rapporteur shall examine whether the Statement of grounds of appeal satisfies the
requirements of Rule 226. . :

2. Ifthe Statement of grounds of’ appeal does not eemply with the reqﬁlrements of Rule 226, the
. judge-rapporteur shall give the appellant leave to amend the Statement of grounds of appeal

“within such period as he may decide. If the appellant fails to amend the Statement within such

period the judge-rapporteur may reject the appeal as madrmss1ble He shall give the appellant
an opportunity to be heard beforehand

3. Grounds of appeal which are not ralsed within the penod spec1ﬁed for the Statement of
grounds of appeal in Rule 224.2 shall not be adnuss1ble

Rule 234 -~ Challenge to the declsmn to reject an appeal as madm1ss1ble

1. The appellant may challenge a.decision fo reject the appeal as inadmissible under
Rules 224.1 or 2332 within one month of service of the decision, w1thout providing new
grounds of appeal

-90 -
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‘ '2 The action shall be assrgned to a panel accordmg to RuIe 45' 3 and 8

course.
SECTION 2 - STATEMENT OF RESPONSE
Rule 235 Statement 0f response

; ’

L. W1thm three. months of servrce of the Statement of grounds of appeal pursuant to

Rule 224.2(a), any other’ party to probeedmgs before the Court of First Instance (heremafter ,

“"respondent") may lodge a Statement of response, which shall be served on the appellant.

3.1fa dec1sron to rej ect an appeal as 1nadm1ss1ble 1s set as1de the appeal shall take its normal -

2. Within 15 days of service of grounds of appeal pursuant to.Rule: 224 2(b), any other party to- -

proceedmgs before the Court of First Instance (heremafter "respondent") may lodge a
Statement of response, W}nch shall be served on the appellant ‘

3. If thie. respondent fails to lodge a Statement of response, the Court of Appeai may glve a

‘reasoned decision. , o
Rule 236 - Contents of ‘thé':s{atément oftres;;snie; e
1 The Statement of response shall contam -

(a) the names of the respondent and the respondent’s representanve

,7‘,

' (b) postal and electromc addresses for service: on the respondent and the names and addresses of :

the persens authonsed to accept servn:e, ¢

. ~(e) the actxon number of the eppeal ﬁle, and
- (@a response to the grounds of appea1 |

: 2 The respondent may support the dee1sron of the Court of Fnst Instance on grounds other than
those grven m the de01s1on 3 : , . :

, Ruie 237 Statement of eross-appeal

L A party who has not lodged a Statement of appeal wrthm the penod referred to in Rule 224, 1
-~ maystill bnng an appeal by way of cross-appeal Wrthm the penod referred to m Rule 235 if one
’ of the other parttes has lodged a Statement of appeal SRR , r

2 A Statement of eross—appeal shall be included i in the Statement of response It shali comply ‘

with the requirements of Rules 225. and 226 Rules 229 233 and 234 shall apply mumtzs
mutandzs to. the Statement of cross-appeal S S

V 3 A Statement of cross—appeal shall not be admlssrble m any other way or at any other nrne .

4.A cross~appea1 shall be treated as.an appeal as far as, the fee for the appeal is concerned

- Rule 228 shall apply mutatzs mutandzs AL

5. If the Statement of appeal 1s wrthdrawn, any Statement of cross-appeal shaH be deemed to be E

. w1thdrawn =
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SECTION 3 - REPLY TO A STATEMENT OF CROSS-APPEAL
~ Rule 238+ Reply to a Statement of crOss—‘appe’a‘lv and further schedule

I. The appellant may, within two months of service of any Statenient of cross-appeal under
‘Rules 237,235.1, lodge a Reply to the Statement of cross-appeal Wh1ch shall contain a response
to the grounds of appeal raised in the Statement of cross-appeal :

2, The appellant may, w1thm 15 days of service of the Statement of cross—appeal under

Rules 237 and 235.2, lodge a Reply to the Statement of cross—appeal which ‘shall contain a.

response to the grounds of appeal ralsed in the Statement of cross-appeal
. 3. Rule 28 shall apply mutatis mutandzs

; SECTION 4 REFERRAL TO THE FULL COURT

- Rule 238A Declsmn to refer

1. The panel to which the action has been assigned may refer it to the full Court of Appeal ifthe

panel cconsiders, on a. proposal from the presiding judge, the case to be of exceptional
importance and, in particular, where the demslon in the act10n may aﬁ‘ect the consistency and
unity of the case law of the Court. :

2. The presiding judge of the panel shall request that the President of the Court of Appeal and:
the two judges of the Court of Appeal who are members of the Presidium to appomt the judges
of the Court of Appeal to the full Court. The appointees shall be the President of the Court of
Appeal and not less than ten (legally and technically qualified) judges of the Coiurt of Appeal to

tepresent the initial two panels of the Court of Appeal. In the event that the Court of Appeal

shall have more than two panels the appointees to the full Court shall increase by five ]udges
(Iegally and technically qualified), for each addmonal panel. ‘

3. Decisions of the full Court shall be. by no less than a three—quarters maj onty of the Judges of
the full Court.

-92-.

92| 142



. 1809.2-R0P-18D-10.10.2016 "

CHAPTER 2- INTERIM PROCEDURE |
 Rule 239 - Role of the Judge-rapporteur : 

1. Upon the expu-y of the penods spec1ﬁed in Rules 224 to 238 the Judge-mpporteur shall fnake
all necessary preparations for the ofal hearing. Subject always to the | prowsmns of Rule 222, the

Judge~rapporteur shall, to the extent appropnate ‘have the powers and exercise the duties set out -

£ in Rules 101t0 110 mutatzs mutandzs

2. As.soon as the Judge-rapporteur conSIders that the appeal is ready for-oral hearing he shall
‘summon the parties to the.oral hearmg ‘Except for appeals against the orders referred to in
Rule 220.1(c) and 220.2, and subject to any order for expedition pursuant to Rule 230.3, at least

two months’ notice shall be given unless the parties agree to a shoiter time penod The interim -

-procedure shall be deemed closed and oral procedure shall start immediately on the giving of

such summons. The presiding judge shall, in consultation with the Judge-rapporteur take over
the management of the action.
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CHAPTER 3 - ORAL PROCEDURE
Rule 240 — Conduct of yth»e‘or‘al hearing

Subject to Rule 241 the oral hearing shall be held before thi¢ panel and shall be dirécted by the -
presiding judge. Subject aIways to Rule 222, Rules 111, 112,115, 116 and 117 shall apply
'~mutatts mutandis. .

Rule 241 —~ Conduct of the oral hearing for an appe'al" of a cost decision

- The oral hearing for an appeai of a cost decision pursuant to Rule 157 s'haill be heard by the:
standing judge [Rule 345.5 and .8] who shall hiave all the powers of the Court of Appeal. -

-94-
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v
'

- .CHAPTER 4- DECISIONS AND EFFECT OF DECISIQNS

‘Rule 242 Deczsmn of the Cﬂurt of Appeal o
1. The Court of Appeal shall eithet re3 ject the appeal or set the deczs:on or order aside totally or

in part. substztutmg its own. declsmn or arder,_ mcludmg an order for costs both in respect of the

proceedmgs at first. mstanee and en appeal
2. The Court of Appeal may: T

| (a) exercise any power within the compe:tence of the Court of Fn‘st Instance;

(b)in exceptmnal clrcumstances refer the action back to the Court. of First Instance for decision

or for retrial [Rule 243]. It shall not normally be an exceptzonal circumstance Justxfymg a
referral back that the Coiirt of First Instance faﬁed to demde an issue which 11: is necessary for
the Court of Appeal to décide on appeal . . ;

Relatzan wzth Agreement Artzcle 75 '
Rule 243 — Referrai back =

1. The demsmn referrmg an actmn back to the Court of Fll‘St Instance shall spemfy whether the
‘same panél whose earlier demszon or order is. revoked shall deal further with the actmn of
'whether another paneE shaﬂ be appomted by the premdmg judge of the dmszon concemed

2. ‘Whére an action is referred back to the Couzt of First Instance, the Court shaﬁ be bound by
the ciemsmn of the Court of Appeal and its mtza deczdena’z A e T T

,Relaaon wzth Agreemem Amcfe 75
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| 'CHAP’I‘ER 5- PROCEDURE FOR APPLICATION FOR REHEARIN G
Rule 245 — Lodging of an Apphcatlon for rehearmg
1. An Application for rehearing may be lodged by any party adversely aﬁ'ected by a ﬁnal

decision (hereinafter "the final dec1s1on") of the Couirt of First Instance for which the time for

lodging an appeal has expn’ed or of the Court of Appeal (heremaﬁer "the petltwner")

2. The Apphcanon for rehearing shall be lodged at the Court of Appeal within the following

periods:

(a) where the Apphcahon for rehearing is based on the ground of a fundamental procedural
defect, within two months of the discovery of the fundamental defect or of service of the final

decision, whichever is the Iater

(b) where the Apphcatxon for reheanng is based on an. act whlch has been held, by a final court

decision, to constitute a criminal offence, within two moriths of the date on which the criminal

~ offence has been so held or service of the final decision, whichever is the later;
~(c) but in'any event no later than ten years of service of ‘the final decision.
R_eldtion with Agreeinént: Article 81 .~

" Rule 246 ’Contents of the Application for rehearing

1. The Apphcatlon for reheanng shall contain:

(@ the names of the petitioner and of the petmoner 8 representative

(b) postal and electronic addresses for service on the petmoner and the nanies and addresses of
the persons authonsed to accept service; and - :

(c)an mdlcahon of the dec1smn to be reviewed.

2. The Application for rehearing shall indicate the reasons for settmg aside the final decmon as
well as the facts and- ev1dence on which the Apphcatmn is based

Rule 247 Fundamental procedural defects

A ﬁmdamental procedural defect under Article 81(1) of the Agreement may have occurred, for
-example, where: . - ;

(2) a judge of the Court took pax’c in the decision in breach of Article 17 of the Agreement or
. Article 7 of the Statute;- ; .

(b)a person not appointed as a judge of the Court sat on the panel which took the final decision;

(c) a fundamental violation-of Artlele 76 of the Agreement occurred in the proceedmgs which- '

have led to-the final dec1s1on

(d) the decision was made-w1thout dec‘:idj'ng ona request relevant to that decision; or

(e)a breach ' of Article 6 of the. Conventlon for - the Protection of Human Rights and

Fundamental Freedoms has. occurred

-96 -
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Rule 248 Obhgatlon to ralse ob]ectmns
1. An Apphcatton for rehearmg based on the ground of a fundamental procedural defect is only.

admissible where an objectton in’ respect of the procedural defect was raised during the
proeeedmgs before the Court of First Instance or the Court of Appeal ‘and dismissed by the

Court, except where such ob;ectxon could-not have- heen ra.lsed durmg the proceedmgs before
the Court of Flrst Instance or the Court of Appeal

2. An apphcatlon for reheanng based upon the ground of a ﬁmdamental procedural defect is not

B admzssxble where the party could have brought an appeal in respect of the defect but faﬂed to do

80.

) Rule 249 - Definition of cnmlnal offence :

A crlmmal offence shall only be considered to have occurred if 1t is ﬁnally held to be such -an
‘offence by a competent court or authonty A convxctlon is: not necessary ‘

Rule 250 -Fee for the rehearmg

The petltloner shall pay - the foe for the rehearmg, in accordance w1th Part 6.-Rule 15.2 shall
apply. mutatis mutandis. The Court may waive payment of the fee in the cn'cumstances

B contemplated by Rule 245 2(a) or (b)

B

Rule 251 Recordmg in the reglster

Rule 252 Snspensxve effect

The. lodgmg ofan Apphcatlon for reheanng shall not have suspenswe eﬁect unless the Court of ~
: Appeal decxdes otherw1se ‘ : ; SIS

’ vRelatzan wzth Agreement Artzcle 81 (2)

3 ,vRule 253 Exammatmn as to formal reqmrements of the Apphcatmn for rehearmg

1 The Reglstry shaﬂ as soon as practmable after the lodgmg of the Apphcatlon for rehearmg, |

. examme whether the requnements of Rules 245 246.and 250 have been eomphed with, -

o (a) correet the deﬁc1enc1es mthm 14 ckays, and

- -(b) where apphcable, pay the fee for the reheanng wzthm 14 days

2 If the pet1t10ner ‘has fot comphed Wlth the reqmrements referred to m paragraph 1, the v
' Reglstry shall invite the petmoner to:. . k

If the petltloner falls to correct the deﬁc1en01es or pa:y the fee the case shall be assxgned to the :

Rule 254 Ass1gnment of Apphcatmn for l:ehearmg to a panel

-1 Immedlately after the Apphcatlon for reheanng has been recorded in the reg;tster the
= Regish'y shall serve a copy of the Application for feheanng on all other partles and shall inform
i the Pres:dent of the Court of Appeal that a Request for reheanng has been Iodged :

- -97-
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2. The ac’aon shall be assigned to a.panel cons1st1ng of three legally quahﬁed Judges The

President of the Court of Appeal may order that judges of the Coutt who partlc1pated in taking
the decision to be reviewed shall not sit on the panel.

Rule 255 — Exammatlon of the Apphcatmn for rehearmg
After hearmg the partiés thie panel may make ‘

| (@a dECISIOIl to reject the Application for reheanng as not allowable such a decision shall be
by a majonty vote of the judges on the panel;

(b) a decision to allow the Apphcatlon for rehearmg, such a demsmn shall set aside or suspend

the decision under review, in whole or in part, and re-open the proceedmgs for a new hearing
and decisions. Where proceedings are re-opened the paneI shall give dzrectlons for the future
) proceedmgs

 Relation wzth Agreemem‘ Artzcle 81 (3)
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‘_ PART 5 GENERAL PROVISIGNS SOy
CHAPTER 1 GENERAL PROCEDURAL PROVISIONS
: Rule 260 Exam.matmn by the Regxstry of its. own motmn

1.In any proceedmgs before the Court, the Reglstty shall .as.soon as practlcable in the

proceedmgs, of its own motmn ‘examine Whether an opt-outhas effect for the patent concerned.

2. Where the Reglstry notes that two or more actlons concemmg the same patent are 1mt1ated '

before. several divisions (whether or not between the same parfies), it shall as soon as
;practmable inform the d1v1s1ons concemed ' :

) Relatzon wzth Agreement Artzcle 83(3) and (4) o o o
Relatzon wzth Statute: Artzcles 23 and 24 S
Rule 261 - Date of pleadmgs

H

All pleadmgs and documents lodged : w1th pleadmgs shall bear a tlme and a date whlch shall be

the time and date of receipt of pleadmgs at the Registry. The time shall be the local nme of the |

Regxstry The Reglstrar shall be responsﬂ:le for time and date marlgng
| Rule 262 — Pubhc aceess to the regtster T : R ', R ,
1 Wlthout prejudice to Anlcles 58 and 60(1) of the Agreement and subject to Rules 190 1,

- 194.5,196.1, 197.4, 199.1, 207.7, 209.4, 315.2 and 365.2, written pleadings, written evidence, |
~ decisions and ‘orders lodged at or made by the. Court and recorded by the Registry shall be

avallable to the public, unless a party has requested that certain mformatlon be kept confidential

and provided specific .reasons for such. confidentiality. The Regmtrar shall ensure: that

information subject of such a request shall not be made avaﬂable pending ‘an Apphcatlon .

pursuant to paragraph 2 or an appeal pursuant to Rule 220. 2. Where a party requests that parts

of written pleadings or written evidence shall be kept conﬁdenual, he shall also prowde coples -

of the said documents w1th the relevant parts redacted thn makmg the reqdest

2.'A member of the pubhc ‘may lodge an Apphcatlon w1th the Court for an order that any

- information excluded from pubhc access pursuant to paragraph 1 may be made avallable to the '

: apphcant : ‘
. 3 The Appheatlon shall contam 7 e o |
o (a) detaﬂs of the mformatwn alleged to be eonﬁdentlal so far as ’ ossﬂ,}e, : TR

(b) the grounds upon wluch the applzcant beheves the reasons o
acceptedand . , ey

,,_(c) the pm‘pose for wh1ch the mformatlon is needed e e A e s

4 The Court shall mv1te wntten comments ﬁ'om the partlespno‘ omak.lng any order

5. The Court shall allow the Apphcatlon unless legltlmate reasons glven bythe party concemed :

wnﬁdentlahty should not be : >

for the conﬁdentxahty of the mformanon outwezgh the mterest of the apph,eant to access suchf '

‘ mformauon.
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6. The Registrar shall as seon as. practicabie take all such steps with regard to access to th‘e

register : aé may be necessary to give.eft'ect to an-order of the Court under this Rule.
‘Relation with Agreement: Artzcles 1 0 45, 58 and 60(1 )

Relatzon with Statute: Artzcle 24(2)

. Rule 263 - Leave to change clalm or amend cace |

LA patty may at any stage of the proceedmgs apply to the Court for leave to change its clann
o to amend its case, including adding a counterclaim, Any such application shall explam why
such change or amendment was not included in the ongmal pleadmg

2. Subject to paragraph 3, leave shall not be granted if, all clrcumstances considered, the party
seekmg the ameridment cannot satisfy the Court that: ~ .

(@) the amendment in questlon could not have been made W1th reasonable d111gence at an earher
stage, and : : .

~ (b) the amendment will not unreasonably hmder the other party in the conduct of its action.”
3. Leave to limit a claim in an actlon. uncon_dltlonally shall always be granted. -

4. The Coutt may fe-consider fees already paid in the ‘ligh‘t of an amendment. |

'Rule 264 - An opportumty to be heard - —

Where these Rules prov1de thata party shall or may be giveh an opportumty to be heard before

the Court makes an order or takes some action, the Court shall or' may (as the case may be)
request the parties to provide written Submissions within a specified period and/or shall or may

invite the parties to an oral hearing on'a fixed date by the Court. The Court may also order that -

_ a hearing takes place by telephone or v1deo conference Rules 105 and 106 shall apply mutatis
mutandis. .

Rule 265 — Withdrawal

1. As long as there is no final" decision in an actxon, a claimant may apply to w1thdraw his

action. The Court shall decide the application after heating the other party, The application to

withdraw shall not be perm1tted if the other party has a legxtlmate interest in the action being
: dec1ded by the Court.

2.If W1thdrawa1 is‘permitted, the Court shall

(a) g1ve a dect51on decla;‘mgt the procee_dmgs closed;

~ (b) order the decision to be el-*lteredon't:he register' and

(c) issue a cost dec1s1on in accordance w1th Part 1 Chapter 5.

The w1thdrawa1 of an actlon by the cla:unant shall have no effect on any counterclaxm in the

action. The Court may however refer any counterclalm for revocation to the Central Division.

Rule 266 — Prehmmary references to the Court of J ustlce of the European Union

1. At any stage of the proceedings where a quesnon is raised before the Court and the Court -

considers that a decision on the questlon by the Court of Justice of the European Union

./:‘ ) '100"
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(“CIEU”) is neccssary befere the Court can nge ;;udgment the Court of Fn'st Instance may and
- the Court of Appeal shali request the’ CJEU to give a mimg thereon : : .

2, The Court shall in requestmg a mimg folicw the procedure set eut in the Rules of the CIEU.

3.If the Court requests the CIEU te apply its expedxted procedm'e the request shall in addition .
. set out : g

: (a) the matters of fact. and Iaw thch estabhsh zts urgency, a.nd
(b) the reasons Why an expedxted rulmg is appropnate & E

- 4. The: Registrar shall as soon as practicable forward the request a.nd any request to apply the_
. expedited procedure to the Reglstrar of the CIEU. . R

5. The Court may stay the: proceedmgs Where it does not stay proceedmgs, it shall n@t gwe
Judgement until the CIEU has grv'en a mlmg on the quesnon e S

/”“) : Rule 267 — Actmns pursuant to Artxcle 22 of the Agreement

Where an actzon for damages has been brought againsta Conﬁ‘acﬂng Member State pursuant to
Article 22 of the Agreement, the President of the Court of Appeal shall, as soon as practicable
( followmg arequest from the competent authority in the Contrac*:mg Member State providethe |
- competent authority with copies of ali pleadmgs, evidence, decisions and ordersav ailabletothe -
- Court in its proceedings that are relévant to the action for damages The Presxdent of the Ceurt
’ of Appeal shall have an. opportumty to comment. ; R ‘
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CHAPTER 2 - SERVICE
SECTION 1- SERVICE WITHIN T HE CONFRACTING N[EMBER STATES

Rule 270~ Scope of tius Section

1. For service of the Statement of claim the rules set out in this Sectmn and the Regulatlon (EC) ‘

© No 1393/2007 shall apply.

2. For the purpose of Rules 270 to- 275 the term Sta,tement of clann shall, where appropnate
" mean all originating pleadmgs in actmns referred to in Article 32(1) of the Agreement

| Rile 271 - Semee of the Statement of clalm '

- 1. For service w1thm the Contractmg Member States, the Reglstry may serve the Statement of
claim on the defendant at an electronic address which the defendant has provuied for the
purpose of service in the proceedings provided that the servzce 1s effected using appmpnately

" high technical standards guaranteemg ,

(a) the 1dentzty of the sender;
b) the safe transm:sszon and .
(). the possxblhty for the addressee to take notice of the documents.

A list of secure identification and tl'anstSSIOIl standards is contamed in Annex Iofthe Rules of
Procedure. ’

2. The Reglstry may, under the conditions of paragraph 1{(a)to (c), serve the Statement of claim
where: )

(a). the defendant has 'prdwded the eIectfem'c address of a rebresentative pursuant to Rule 8.1 as
an address at wlnch the defendant may be served with the Statement of clalm or

(b) arepresentative pursuant to Rule 8.1 acting for the defendant has notlﬁed the Regxstry or the
claimant that he accepts service of the Statemerit of cla1m on behalf of the defendant at an
electronic address,

at the electroric address of that representatlve

3. For the purpose of serving a Statement for revocation [Rule 44] or of serving a Statement for
declaration of non-infringement [Rule 63], reference to representatlve under paragraph 2(a)-or -

(b). shall additionally include professional representatives and legal practitioners as defined in
Article 134 EPC who are recorded as the appomted representative for the patent, the subject of

the proceedings, i in the Register for unitary patent protection [Reguiauon (EU) No 125 7/2012 :

Article 2(e)} orin the national patent register [Rule 8.5(a)].

4. Where service by . means of electromc ‘communication. cannot be effected the Regtstry shall
 serve the Statement of claim on the defendant by:

(a) any other method foreseen in the Regulation (EC) No 1393/2007 in parucuiar by reglstered
letter accordmg to Article 14 of that regulation with advice of dehvery, :

;(b) fax provided that the requu'ements of paragraph l(a) to (c) are observed or
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(c) where service in accordance w1th paragraphs 4(a) and 4(b) cculd not be effected any method
penmtted by the law of the Member State of the European Umen Where service is to be effected
or authorised by the Court under Rule 27 5 S : S ’

5 Servrce under paragraph 4(a) shall he eﬁected at the followmg place

(&) where the defendant is a company or other legal person at its statutory seat, central
administration or principal place of business within the Centractmg Member States or at any.
place within the Contracting Member. States where the company or other legal person has a
permanent or temporary place of busmess, TR ~

(b) where the defendant is'an individual: at_his usual or last known res1dence w1thm the
Contracting Member States; or o

- © for the purpose of serving a Statement for revocation [RuIe 44] or of serving a ‘Statement for

a declaration of non-mﬁmgement [Rule 63], at the place of business of a professmnal
representative Ot legal practitioner as-defined in Article 134 EPC ‘whe i recorded as the
-appointed representative for the patent; the subject of the: procegdings, in the Register for-
unitary patent protection [Regulatmn (EU) No 1257/2012 Artlcle Z(e)] or of the patent. ofﬁce

¢

6. Subject to Rule 272 2 and 3,a Statement of claxm served in accordance Wlth paragraphs 1to
5i is deemed to be served on the defendant S U Rl

(a) where service ; takes place hy mieans.of electromc commumcatmn or by fax on the day when
the relevant electronic . message ‘was -senf or the transrntssmn of the fax was cornpletedf
(GMT“)’OI" e e

- (b): Where service takes place by regrstered Ietter wzth advrce ef dehvery such Ietter shall be
deemed fo be served on the addressee on the tenth. day following posting unless it has failedto
reach the addressee, has in fact reached him on a later date or the advice of delivery has not been
 rettimed. Such service shall, except where paragraph 7 apphes be deemed effecttve even 1f
acceptance of the letter has been refused S c « : ) sl

T Where the defendant is entitled to refuse service. accordmg to Artrcle 8 of the Regulatlon
' (EC) No. 1393/2007 and where he has notified the refusal to the Regrstry within one wéek of the
~ attempted service together with an mdtcatlon of the Ianguage(s) he understands, the Registry
shall inform the claimant. The claimant shall prov1de to the Regrstry translations of at least the
- Statement of claim and the information required in Rule 13.1(a) to (p) in a language provided.
~for by Article 8(1)(a) or (b) of the Regulanon (EC) No 1393/2007. For the determination of the
date of service Articles 8(3) and 9 of the Regulation (EC) No 1393/2007 shall apply Whenk
: servmg the Statement of claim the defendant shall be mformed of these nghts H -

Rule 272 Notrce ef scmee and non—semce of the Statement of clalm

-1 The Regrstry shall 1nform the clatmant of the date on whlch the Statement of claun is deemed-
served under Rule: 271 .6. r c :

‘2 Where the Reglstry has served the Statement ef claxrn by regtstered Ietter w1th adv1ce of .
delivery and the Statement of clann is returned to the Reglstry for any reasen, the Regmtry shall :
mform the claimiant. . o . r
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3. Paragraph 2 shall apply mutatis mutandis where the Registry has served the Statement of
claim by means of electronic comrnumcatlon or fax and the televant electronic message or fax
appears not to have been received.” .

* SECTION 2 SERVICE OUTSIDE THE CONTRACTING MEMBER STATES
Rule 273 - Scope of this Section .- | -

This Section applies-'tos'en}ieé ofa Staternentof claim outside the Contracting Member States. .

Rule 274 Service outsxde the Contractmg Member States

1. Where a Statement of clalm is to be served outsrde the Contractmg Member States, it may be
so served by the Registry: | ; ,

‘(a) by any method provrded by:

(1) the Regulation (EC) No 1393/2007 where it applies respectrng the rrghts of the recipient
granted by the Regulatron ,

- {(ii) The Hague Conventron or any other apphcable conventron or agreement whire it
apphes or : :

'

(iii) to the extent that there isno such convention or. agreement in force, either by service-

through diplomatic or consular channels from the Contractmg Member State in which the

_sub-registry of the relevant division is estabhshed

- () Where service .in accordance with paragraph 1(a) could not. be effected: by any method B

permitted by the law of the state where service is to be effected or as authonsed by the Court
under Rule 275. , :

2. No Statement of claim may be served under thls Rule 274 in a manner which i is contrary to
the law of the state where service is effected.

3. The Registry shall mform the claimant of the date on which the Statement of claim is deemed
served under paragraph 1.

4. The Registry shall inform the claimant if for any reason service pursuant to paragraph 1
cannot-be effected.

SECTION 3 — SERVICE BY AN ALTERN'ATIVE METHOD

Rule 275 — Service of the Statement of claxm by an, alternatrve method or at an alternatrve
place ‘ .

1. Where it appears to the Conrt on an apphcatltm by the claimant that there is a good reason to
authorise service by a method or at a place not otherwise permitted by this Chapter, the Court
- may by way of order permit service by an alternative method or at an alternative place.

2.'0On a reasoned request by the clalmant the Court may order that steps already taken to bring
the Statement of claim to the- attentron of the defendant by an alternative method or at an
alternative place is good service..

3.An order'under this rule shall specify:
- (a) the method or place of service;
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. (b) the date on wh1eh the Statement of clarm is deemed served and

(c) the period for filing the Statement of defence

. 4. No order for altemauve service under tlus Rule shall be made permrttmg servrce in amanner

that is contrary to the law of the state Where semce is, to be effected
SECTION 4- SERVICE OF ORDERS DECISI()NS AND WRITTEN PLEAD]NGS
Rule 276 — Service of orders and decisions - e o

1. Any order or decrslon of the Court shall be served on each of the partles in accordance with
the provisions of Sections 1, 2 or 3 of this Chapter 2, as the case may be:

2. Decisions by default’ pursuant to Rule 355 resultmg from failure of the defendant to lodge a

Defence to revocation [Rule 50] or farlure to lodge a Defence 1o the Statement for a declaration -

of non-infringement [Rule 67] within the time limit set by these Rules or by the Court, may be

served on the defendant at the place of busmess of a professronal representative. or legal .
 practitioner as defined i in Article 134 EPC who is recorded as the appointed representatlve for
the subject European patent with unitary effect, the subject of the proceedmgs in the Register .
for umtary patent protection [Regulatlon (EU) No 1257/2012 Artrcle Z(e)] orin’ the national

patent regrster [Rule 8. S(a)] _
Rule 277 Declsrons by default under Part 5 Chapter 11

- No decision by default shall be entered under Part 5, Chapter 11 unless the Court is satrsﬁed »4 |

that. erther'

(a) the Statement of clarm was served by a method prescnbed by the mtemal law of the state

addressed for the servree of documents in domestrc actrons upon persons who are wrthm its
temt{)ry’ 01- i B : . : ;

' ‘(b) the Statement of clarm was actuaﬂy served on the defendant under tlus Chapter 2
Rule 278 Servxee of wrxtten pleadmgs and other docume‘nts .

1. As soon as- practrcable aﬁer wrrtten pleadmgs have been recetved at the Reglstry, the
‘Reglstry shall serve the pleadmgs and any other document lodged with the pleadings on the
~ other party by means of electronic commumcatron except xf the pleadmg coutams a request for
anex parte proceedmg : Le el :

’2 Where semce by means of electromc commumcatron cannot be effected the Regrstry shall- ;

~ serye the wntten pleadmgs on the party by:

I

@ regrstered letter wﬂ:h advrce of dehvery, : |
(Ofge e
| ;(c) any method authonsed by the Court under Rule 27 5 ‘

o 3. Semce under paragraph 2(a) shall be effected at the foliowmg place

/(a) where the party is a company or- other legal person at 1ts statutery seat central

- administration, prmc1pa1 place of busmess or at any place. wrthm the Contractmg Member

 States. Where the company or other legal person has a place of busmess, Sl

Wl g
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(b) where the party is an md1v1dua1 at hlS usual or last known residence w1thm the Contractmg
Member States.

4 Rule 271.6 and 272 shall apply mutatzs mutandis.

5. Where a party is represented pursuant to Rule 8, the pleadmgs and other docmnents referred '
to in paragraphl shall be served on that representatwe Paragraph 2 shall apply mutatis.
-mutandis.’

Rule 279 — Change of electromc address for service °

* Where the electronic address for service of a party changes, that party must. glve notxce in
. writing -of the change as soon -as it has taken place to the Registry and every othcr party :
[Rule 6.3]. -
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CHAPTER 3 RIGHTS AND OBLIGATI()NS OF REPRESENTATIVES
| Rule 284 - Duty ef representaﬁves net to mnsrepresent facts ar cases " i " o

A representative of a party shall not mzsrepresent c;ases or facts before the Court ezther
knowmgly or with good reasons te know T a ;.

: Refatzon roAgreement Artzcle 48(5) - “: :v L | o / ‘. =
‘Rule 285 Powers of attorney S

¥ 1809.2-RoP:18D-10.10.2016

A representatzve who claims to be representmg a party shall be- accepted as such provxdcd;“
however . the Court may- order a representatzve tc produce a written authority if his’

representatwe powers are challenged
‘ Rule 286 — Certxﬁcate that a representatwe zs authonsed to pracnce before the Court

1. A répresentative pursuant to Artzcle 48(1) of the. Agreement shali lodge at the Reglstxy a
certificate that he is a lawyer authorised to practzse before a court of a Member State of the
European Union. A IaWyer within the meaning of Article 48(1) of the Agreement is a'person
who is authorised to. ptzrsue professmnal activities under a title-referred to in-Article 1 of

'''''

»mvahdlty htxgatzon but net undﬁr such} txtie In subsequent actlons ’che representaiwe may refer
; to the certxficate prevmusly lodged ' e S : BTN _

Dzrec‘cwe 98f5/EC and by way of exceptmn a person thh eqmvalent Iegal professmnal

2 A representatwe pursuant to Article 48(2) of the Agreement shaﬂ Iedge at the Regzstry thet :

otherwise justify. that he has appropriate quahﬁcatxons to represent a party before the Court. In

1 - European Patent Litigation Certificate ‘as. defined by the- Ad;mmstratlve ‘Committee or

x .f“~subsequent actions such Tepresentative may- refer to the cemﬁcate or other emdence of

“appropnate quahﬁcatzon prevmusly iodged
Rule 287 — Atterney—chent prmlege

I. Wherc a chent seeks advzce from a lawyer or a patent attomey he has mstmctcd ina

prefessmnal capacity, ‘whether in connection with proceedings before the Court or otherwme, ‘

* then any confidential communication (Whether written or oral) between them relatmg to the‘ :
" seeking or the. provision. of that advice is pnvﬂeged from disclosure, whilst it remains

‘confidential, in any proceedmgs before the Court or in arbltratmn or medxatzon proceedmgs 3

before the Centreg o

v2 Th:s pnvﬂege apphes also to commumcauons ‘between a‘ chent and a lawyer or patent- "

-.attomey empieyed by the client and instructed to act in a professmnal capac1ty, whether in
connectmn mth proceedmgs before the Ccmrt or otherw15e S ; e

'3 Thzs pnvﬂege extends to the Werk product of the 1awyer or patent attorney (mcludmg_ :
: commumc&tmns ‘between lawyers and/or patent attorneys amployed in the same firm or entity
or between }awyers and/or patent attomeys employed by the same chent) and to any record of a

. prmieged commumcamen

4. Tins pnvﬂege prevénts the 1awyer or patent attomey and‘ l'ns chcnt from bemg quesnoned or

o exannned about the centents or nature of the1r cammumcatzons

5. Thwpnvﬂege may be expressly Walved by the chen’c f T
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6. For the pmp‘ose ‘of Rules 287 and 288:

(@ the expressron “lawyer” shall mean a person as defined in Rule 286.1 and any other person
who is qualified to practise as a lawyer and to give legal advice under the law. of the state where
he practises and who is professronally instructed to glve such adwce . -

(b) the expressron “patent attomey’ shall include a person who is recogmsed as ehglble to glve ‘

or to.the prosecutmn or litigation of any patent or patent apphcatlon and is professmnally
consulted to give such advice. :

" advice under the law of the state where he practises in relation to the protectlon of any invention -

7. The expressron “patent attomey” shall also in¢lude a professmnal representatlve before the

European Patent Office pursuant to Article 134 (1) EPC
Relation to Agreement: Artzcle 48(4)
“ .Rule 288 thlgatmn prlvﬂege

‘ Where a client, or a lawyer or patent attorney as specified in Rule 287.1, .2, .6 and .7 instructed

by a client in a professional capacity, communicatés confidentially with a third party for the
purposes of obtaining information or.evidence of any nature for the purpose of or for use in any
proceedmgs including proceedings before the European Patent Office, such communications

i

shall be privileged from disclosure in the same way and to the same extent as provided forin -

Rule 287.,
Relatzon to Agreement Artzcle 48(5)
Rule 289 — Privileges, lmmumtles and. facihtxes

1 Representatlves appearing before the Court or before any Judlcxel anthonty to which it has
addressed letters rogatory [Rule 202] shall enjoy lmmumty in respect of words spoken or
written by them concerning the action or the partles

2. Representatives shall enjoy the followmg further pnvﬂeges and facrhtres

(a) papers and documents relatmg to the proceedmgs shall be exempt from both search and
seizure; ,

(b) any allegedly mfrmgmg product or device relating to the proccedmgs shall be exempt ﬁ'om
both search and seizure when brought to the' Court for the: purposes of the proceedings.

In the event of a d1spute, customs ofﬁcrals or pohce may seal those papers, documents or
allegedly mfrmgmg products or devices. They shall then be immediately forwarded to the Court
for inspection in the presence. of the Registrar and of the person concerned. i

3. Representatlves shall be entltled to travel in the course of duty wrthout hindrance.

4. The. pnvﬂeges  immunities and facilities specrﬁed in paragraphsl to. 3 are granted »

excluswely in the mterests of the proper conduct of proceedmgs

5. The Court may waive the unmumty where it considers that a representative is gmlty of
conduct which is contrary. to the proper conduct of proceedings.

Reélation with Agree.ment: Artzcle 48.
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Rule 290 Powers of the Court as regards representatwes
. {

1. As regards representatwes Who appear before it, the Court shall have the powers normally
accorded to courts of law, under the condrtrons lard down in Rule 291 '

2. Representatrves who appear before the: Court shaH stnctly oomply wrth any. eode of conduct
adopted for such representatrves by the Admrmstratrve Comlmttee e oo

Rule 291 = Exclusmn from the proceedmgs ST

1. Ifthe Court considers’ that the conduot ofa party s representatrve towards the Court towards
any judge of the Court or towards any member of the staﬁ' of the Regrstty is incompatible with:
the dignity of the Court or with the requirements of the proper administration of justice, or that
such representatlve uses his nghts for purposes other than those for which they were granted, or
" that such representative is. otherwise in breach of any code of condict adopted pursuant to
- Rule 290.2 it shall so inform the person concerned. On the same grounds, the Court may at any
'time, after having given the person. concerned an.opportunity to be heard; exclude that person
”\? ; from the proceedmgs by way of order That order shall have n:nmedmte effect

2. Where a party’s. representatrve is excluded ﬁom the proceedmgs, the proceedmgs shall be
. stayed fora period fixed by the presrdmg Judge in order to ene’ole the party eoncerned to appomt .
_another representatrve °

Rule 292 — Patent attorneys nght of audlence

1. For the purposes of Article 48(4) of the Agreement, the term "patent attomeys" assisting a
representative referred to in.-Article 48(1) and/or (2) of the Agreement shall mean persons
meetmg the requ]rements of Rule 287 6(b) or .7 and practrsmg ina Contractmg Member State

7 ,2 Such patent attomeys shall be allowed to speak at hearmgs of the Court at the dlseretron of
the Court and sibject 1 to the representatrve s responsrblhty to eoordmate the presentatton ofa

party’s case. . L o
3; Ru?tes 287 to 291 shall apply mutatzs mutandzs .
' /ﬁ Relatzon with Agreement Artxcle 48(4)

’ Rule 293 Change of a representative .

Any change of representatrve shall take effect ﬁ'om the recerpt by the Regrstry of notlﬁcatlon
that a new representahve shall in future be representmg the party concerned “Until the moment-

where such statement is received, the former representative remains responmble for the conductv

of the proceedmgs and for commumcatrons between the Court and the party concemed ‘

I :
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CHAPTER 4 - STAY OF PROCEEDIN GS
- Rule295- Stay of proceedmgs
The Court may stay proceedmgs.

(a) where. it is seized of an action relating to a patent which is also the subject of opposition
proceedmgs or limitation proceedmgs (including subsequent appeal proceedings) before the
European Patent Office or a national authonty where a decision in such proceedings may be
expected to be given raprdly, :

(b) where itis séized of an actron relatmg toa supplementary protectron certlﬁcate which is also
the subjeet of proceedings before a national court or authonty, _

(c) where an appeal is brought before the Court of Appeal against a decision or order of the
, Court of First Instance: ‘

(1) dlSpOSlng of the substantive issues in part only, '
(ii) dlsposmg of an adm1ss1b111ty issueora Prehmmary objection;
(d) at the joint request of the parues, E

(e) pursuant to Rule 37;

(fg) 'pursuant to Rule 118;. | i
(=) pursuant to Rule _136;( "

- (ki) pursuant to Rule 266;

(3) pursuant to Rules 310 and 311;

(k) to-give effect to Union law in particular the prov1smns of Regulation (EU) No 1215/2012
and the Lugano Convennon

(k) in any other case where the proper administration of justice so requires.

‘Rule 296 — Duration and effects of a stay of proceedings

(

1. The stay of proceedings shall take effect on the datemdlcated in the order to stay.or, in the V

absence of such an indication; on the date of that order. The Court shall s’trpulate what effect the

~ stay shall have on any existing orders.

2. Where the order to stay does not fx the length of the stay, it shall end on the date mdlcated in
the order to resume proceedmgs or, in the absence of such md1<:at10n, on the daté of the order to
resume.

3. Whlle proceedings are stayed time shall cease to run for the purposes of procedural penods
Time shall begin to run afresh for the purposes of procedural penods from the date on which the
stay of proceedmgs comes to an end.
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Rule 297 Resumptlon of proceedmgs

Any dec1s1on referred to in Rule 296.2 ordenng the resumptlon of proceedmgs before the end of '
the stay shall be made by order of the judge-rapporteur aﬁer hearmg the part1es The
Judge-rapporteur may refer the matter to the panel i o

:',Rule 298 Accelerated proceedmgs before the European Patent Ofﬁce 5

The Court may-of its own motmn or at the rcquest ofa a palty request that opposmon proceedmgs '
or limitation proceedings (mcludmg any subsequent appeal proceedmgs) before the European

Patent Office be accelerated in accordance with the proceedings of the European Patent Office.

-~ The Court may- stay its proceedings in accordance with Rule 295(a) pendmg the outcome of '
such request and’ any subsequent accelerated proceedmgs

[ ‘:-111-_
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CHAPTER 5 — TIME PERIODS
Rule 300 — Calculatlon of permds

Any period of time prescnbed by the Agreement the Statute, these ‘Rules or.any order of the-

Court for the taking of any procedural step shall be laid down in terms of full days, weeks,
months or years and shall be reckoned as follows

: (a) computanon shall start on the day followmg the day on whmh the relevant event occurred
in the case of service of a document the rélevant event shall be the receipt of that document in
accordance with Part 5, Chapter 2;

- (b) when a penod is expressed as one yedr or a eertam number of years, it shall expire.in the-
- relevant subsequent year in the month having the same name and-on the day having the same
number as-the month and the day on which the said event occurred If the relevant subsequent
. month has no day w1th the same number, the period shall expire on the last day of that month;

(c). When a period is expressed as one month or a eertain number of months, it shall expire in the
relevant subsequent month on the, .day which has the samé number as the day on which the said

event occurred. If the relevant subsequent month has no day w1th the same number the period .

_shall exptre on the last day of that month;

(d) when a period is expressed as one week ora certam number of Weeks 1t shall exptre in the’
relevant subsequent week on the day having the same name as the day on which the said event

occurred;
' (€) day shall mean a ealenda'r day unless expressed as a working day;
(f) calendar days shall include ofﬁc1a1 holidays of the Contracting Member State in which the

- division or the seat of the central'dmsmn or its section concemed or the Court -of Appeal 1sq

loeated Saturdays and Sundays;

(@ workmg days shall not melude ofﬁmal hohdays of the Contrac’ang Member State in which

the division or the seat of the central division.or 1ts section concerned or the Court of Appeal is
located, Saturdays and Sundays

'(h) periods shall not be suspended durmg the judicial vacations.
Rule 301 — Automatic extensxon of permds '

1 Ifa period expires on a Saturday, Sunday or official holiday of the Contracting Member State
in which the division or the seat of the central division or its section concerned or the Court of
Appeal is located, it shall be extended until the end of the first followmg workmg day.

2. Paragraph 1 shall apply mutatis mutandzs if doouments ﬁled n electromc form cannot be
received- by the Couft
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N SECTION 2- CHANGE INPARTIES
“ 'L"Rule 305- Change in partres ‘

) '(a) be added as aparty
f Cb) cease te be a party, k

‘Rule 306 Consequences for the proceedmgs

o CHAPTER6 PARTIES To PROCEEDINGS

SECTION 1- PLURALITY OF PARTIES ’
Rule 302 Plurahty of clalmants or patents _f i

a plurahty of patents be heard m separate proceedmgs

2. Where the Court orders a separatron of proceedmgs the Court shall dec1de onthe payment of

a new court fee or court fees in accordance Wlﬂl Part 6.

3. The Court' may order that parallel mﬁmgement or revocauon proceedmgs relatmg 10’ the

- saine patent or patents and before the same local or regronal dlvrswn or the central division or
‘the Court of Appeal be heard together’ where it 1s in the interests of Justlce to do so.

Rule 303 Plurahty of defendants

1. Proceedmgs may be started agamst a plurahty of defendants if the Court has competence m

‘ respect of all of them L

2. The Court may separate the proceedmgs into’ two or mo

eparate; proceedings‘ 'against
dlfferent defendants e e

3. Where the Court orders a separatron of proceedmgs under paragraph 2, the clarmants m the

°1809.2-RoP-18D-10.10.2016 ~

1. The Court may order that proceedmgs commenced by a plurahty of clarmants orin respect of

new proceedmgs shall pay anew court fee in accordance Wlﬂl Part 6 unless the Court decrdes ;

1 The Court may, on apphcatton by a party, order aperson toh : e

(c) be subsntuted for a party

2. The Court shall mvrte other partres to the proceedmgs to comment on the apphcatton as soon
as practrcable affer service of the apphcatron o S e - S

3 When ordermg that a person shall become a party or. shall cease to be a party the Court may :

- make: appropnate orders as to payment of court fees and costs as regards such party

| 2 The Court shall also determme the extent to whlch a new party 1s bound by the proceedmgs
_as then constrtuted ' ' : . AT S o

- 113-

o 1 Where the Court orders that a party be added, removed=' or substtmted under 'Rule 305 1, 1t" -
, shall give dlrectrons fo regulate the consequences as to case management : ~ :
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) ‘SECTION 3- DEATH DEMISE OR INSOLVENCY OF. A PARTY
_ Rule 310 — Death or demlse ofa party

1. If a party- dies or ceases to exist during procéedings, the proceedings shall be stayed; until
~ such party is replaced by his successor. The Court may specify a perjod in this respect.

2. If there are rr)lore‘thén_tvrc parties to the proceedings, the Court may decide that:
(a) procéedings between the remaining parties be. continued seperately; and
®) ihc stay shall only‘conCern the proceedings 'regarding the party that nio longer exists.

3. If the successor of the party that died or ceased to exrst does not continue the proceedmgs of
his own motion, within a period specified by the Com‘t any other party may apply to have the
successor added to or substituted for a party. :

- 4. The Court shall decide who shall be added or substitited as a party pursuant to- Rule 305 and
306 shall apply mutatis mutandis. ‘

Rule 311 Insolvency ofa party

1 If a party is declared insolvent under the law apphcable to the msolvency proceedings the

_Court shall stay the proceedings up to three months, They may be stayed until the competent
national authority or ‘person dealing with the msolvency has decided whether to contihue the

proceedings. or not. Where the competent national authority or person dealing- with' the

insolvency decides not to continue the proceedmgs, the Court may decide, upon a reasoned.

. request by the other party, that the proceedmgs should be contmued in accordance with the '

apphcable national msolvency law.

2. Proceedmgs may also be stayed at the request of a temporary admlmstrator who has been

appointed before a party is declared insolvent.

3. The claimant may wrthdraw the action agamst an msolvent defendant in accordance with
Rule 265 and a defendant may withdraw. a Counterclaim against an insolvent clannant Such
'W1thdrawa1 shall not prejudlce the actron agamst other parties. .

- 4.1f proceedmgs are continued, the effect cf a decision of the Court as regards the msolvent
, arty in the action shall be determmed by the law apphcable to the msolvency proceedmgs

SECTION 4 — TRANSFER OF PATENT
Rule 312 Transfer of the patent or patent: apphcatlon during proceedings

1. Tf a patent or’ patent apphcatron is transferred for one or more Contractmg Member States, to
another - propnetor after proceedmgs have been started before the Court, the Court may

authorise the new proprietor to be added as a party or substituted for a party pursuant to -

Rule 305 to the extent that the patent and the claims in the proceedings have been assigned to
the new proprietor. Rule 306 shall apply mutatis mutandis. .

2. If the new proprietor takes over the proceedmgs no néw court fee shall be payable, even if
the new propnetor is represented by a new representatwe

3. If the new proprietor chooses not fo take over the proceedmgs any decision in proceedmgS‘

that have been recorded il the register shall be. bmdmg upon him.

¥

-114-
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SECTION 5~ INTERVENTION
Rule 313 Apphcatmn to mtervene

1. An Apphcatlon to mtervene may be lodged at any stage of the proceedmgs before the Court
of First Instanceor the Court of Appeal by any person: estabhshmg a legal mterest in the result o
of an actmn subrmtted to the Court (heremafter “the mtervener”) L ,

. 2.An Application to. mtervene shall be adrmssxble only if it. is made in support m Whole or in
part, of a claim, order or remedy sought by one of the parties and is made before the closure of
the wntten procedure unless the Court of First Instance or Court of Appeal orders. ofherwrse

3. The intervener shall be represented in accordance wrth Article 48 of the Agreement
4. The Application to intervene shall contam ‘ L
_ A(a) a reference to the action number of the ﬁle, o /

-(b) the names. of the mtervener and of the mtervener s representatlve, as well as postal and
‘electronic addresses for serv1ce and the names of the persons authonsed to accept semce,

| (c) the clalm order or remedy in support of whlch mterventlon is. sought by the mtervener, and
(d) a statement of the facts estabhshmg the nght to mtervene under paragraphs 1 and 2

, Rule 314 Order on Apphcat:on to mtervene

’ _The Judge-rapporteur shall decrde on the adm1ss:b111ty of the. Apphcatron to mtervene by way of
o order The other partles shall be grven an opportumty to be heard beforehand e

Statement m mterv

Rule 31 : --i

‘ 1 If an Apphcauon to mtervene 1s admrssrble, the Judge-rapporteur or the :presrdmg Judge shall

(a) mform the partxes to proceedmgs, and

- (b) specxfy a penod thhm Whlch the mtervener may lodge a Statementm mtervention

2. The Regrstry shall as s00n as practlcable serve on the mtervener any written pleadmg served.'
by the parties. Ona reasoned requestby a party the Court may for the protection of conﬁdenual
mformatron order that a pleadmg or part of a pleadmg be drsclosed only to certam named.
: 'persons and’ subject to appropnate terms of non-drsclosure Ty S ‘

3. The Statement in mterventton shall contam

(a) a statement as to the 1ssues mvolvmg the mtervener and one or more of the partxes, and thelr |
connectlon to the matters in d1Spute, e s L ~

. ‘(b) the arguments of law, and

. (c) the facts and ev1dence rehed on

4. The mtervener shall be treated as a party, unless Otherw ise or dered by the Court T

: -115-;
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Rnle 316 Inwtatmn to mtervene

-1.'The Judge—rapporteur or the presiding judge may, of his own motion after hearmg the parties,
or on a reasoned request from a party, invite any person concerried by the outcome of the

 dispute to inform the Court, thhm a penod to be spe01ﬁed whether he wishes to intervene in \

the proceedings.

i

2.If the person wishes to intervene, he shall present his Apphcauon to intervene wrthm one
month of service of the invitation and his Staternent in intervention within such further period to
be spe01ﬁed by the judge-rapporteur or the presrdmg judge. Rules 313.3, 4,314 and 3 15 shall
apply mutatzs mutandzs ; _ .

3. An interveper shall be bound by the decision i in the action.

Rule 316A — Forced intervention

1. A party who contends that the person should be bound by ¢ the decision in the action even if he
refuses to intervene shall give reasons for this contention in its reasoned request. In such a case
the invitation ‘must include these reasons and thust. state that the party making the request
contends that the person' should be bound by the decision in the actlon even if that person

- refuses to intervene.

2. If the person mvrted to.intervene pursuant to Rule 316 1 does not intervene but wishes to

contend that he should not be bound by the decision:in the action, he shall lodge a statement to .

that effect within the one month period referred to.in Rule 316.2. If no such statement is lodged
within the time specxﬁed he shall be bound by the dec1sron in the'action as between himself and
atly othier party to the action and shall not be entitled to argue that the decision in the action was
wrong or that the inviting party did not conduet the proceedings leading to the decision'in the

action properly. If a statement is lodged within the time specified thén thie Court shall decide -

whether the person invited to mtervene shall be bound having heard the partres and the person
invited to intervene. If the Court so decides, the person invited to intervene may present an
Application to intervene within one ‘month of service of the Court’s decision. Rule 316.2 shall
apply. If the person invited to intervene faﬂs to present such an apphcanon he shall be bound
by the decision in the action. ~

Rule 317 — No appeal against an orrler on the Applicatien to 'intervene :
There shall be no appeal against an order refusing an Apphcatxon to mtervene |
- SECTION 6 RE-ESTABLISHMENT OF RIGHTS

’ ‘Rule 320 Re-estabhshment of nghts

. 1. Where a party has faﬂed to observe a trme-hmrt set by these Rules or the Court for a cause
which, despite all due care having been taken by the party, was outside his control and the

non-observance of this time limit has had the direct consequence of causing the party to lose a

right or means of redress, the relevant panel of the Court may upon the request of that party
re-estabhsh the right or means of redress

- 2. The Apphcatron for Re-estabhshment of rights shall be lodged with the Registry wrthm one

~month of the removal of the cause for non-obsérvance of the time-limit but in any event within

~ six months of the non-observed time-limit. Within that time-limit ‘a fee shall be paid for a
Request for Re-establishment of nghts ‘in accordance with Part 6

-116 -
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- 3. The Apphcatlon shall - . - , ,
(a) state the grounds on whxch it is based and shall set eut the facts on' whlch it rehes, and

.(b) contain the ev1dence rehed on in the form of afﬁdawts from all persons mvolved in the -
non-observance of the. ’mme—hmlt and the persons involved in estabhshmg the precaunonary
: measures of due care taken in-order to avmd such cases of non-comphance

" 4.The ormtted act shall be performed or completed together Wlth Apphcatmn for'
'Re-establishment within the time-limit mentloned in paragraph 2.

"5, There shall be no grant of Re—estabhshment of rights in respect of' the non-observance of the
time limit mentionied i in paragraphs 2 and. 4 of ﬂus Rule '

6. The panel shall decide on the Apphcatlon for Re-estabhshment of nghts by way of order.
- The other parties shall be- g1ven an opportumty to be heard beforehand

1. There shall be no right to appeal from an order rejeetmg an Apphcanon for Re-estabhshment
of rights or from an order grantmg Re-estabhshment of nghts ’

C117-
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éHAPTER 7= MISCELLANEOUS PROVISIbNS ON LAN GUAGES '

Rule 321 - — Application by both- partres to use. of the Ianguage in. which the patent was
granted as language of the proceedmgs

1. At any time during the wrltten procedure, any party may lodge an Apphcatlon by both partles
to' use the language in which the patént was granted as language of the proceedmgs in
accordance with Article 49(3) of the Agreement. The Application shall state that both parties
agree to use the- Ianguage in which the paterit was granted as the language of the proceedings.

2.'As soon as practlcable, the Registry shall forward the Apphcatlon to’ the panel

3. The panel shall, as soon. as practicable, decide whether it approves the Apphcatron by both
parties to use the language i in which the patent was granted as the language of the proceedings.
Where the panel does not approve the Application, the Registry . shall as soon as practicable
- inform the parties who may request, within 10 days, that the action be referred to the central
d1v1s10n and the action shall be transferred accordrngly

4. Where the actron is transferred to the central d1v1sron Rule 41 shall apply mutatzs mutandzs
Relatzon wzth Agreement Article 49(3)

Rule 322 ~ Proposal from the Judge-rapporteur to use of the language in which the patent
was granted as language of the proceedmgs

At any time durmg the written procedure and the interim procedure, the judge-rapporteur may,
of his own motion or on a request by a party, after consulting the panel propose to the parties
that the language of the proceedings be changed to the language in which the patent was
granted, in accordance with Article 49(4) of the Agreement If the partres and panel agree the
language of the proceedmgs shall be changed

Relatzon with Agreement: Artzcle 49(4)

Rule 323 — Application by one party to use the language in wlnch the patent was granted
as language of the proceedmgs

 1.If a party wishes to use the language in Whlch the patent was- granted as language of the
proceedings, in.accordance with Article 49(5) of the Agreement, the party shall include such

Apphcatron in the Statement of Claim, in the case of a claimant, or in the Statement of Defence,

in the case of a defendant. The _]udge-rapporteur shall forward the Apphcatron to the Presrdent-

of the Court of First Instance.

2. The Presrdent shall mvrte the other party to indicate, within 10 days, its posrtron on the use of

the language in which the patent was granted as language of the proceedmgs

3. The Presuient havmg consulted the panel of the d1vrsron may order that the language in

~ which the patent was granted shall be the language of the proceedings and 1 may make the order
' condrtronal on specific translation or mterpretatlon arrangements.

Relation with Agreement: Article 49(5)

-118.-
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_ Rule 324 Consequences where the Ianguage of the proceedmgs is changed in the course_
“of the prcceedmgs o SRRt e :

h An Apphcatzon under Rule 321.1 or 323 1 shall- speczfy thther ex1stmg pleadmgs and other-
documents should be translated and at whose: cost. . If the parties cannot agree the -
}udge-rapporteur orthe Premdent of the Court of Fxrst Instance, as the case may be, shall decide.
in accordance with Ruie 323 3. . _ T ey

-
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CHAPTER 8 - CASE MANAGEMENT -
Relation wzth Agreement Artzcle 43
-Rule 33 1 Responsxblhty for case management

1. During the written procedure and the' mtenm procedure, case management shall be the
_responsxblhty of the Judge-rapporteur subject to Rules 102 and 333. '

2. The Judge—rapporteur may refer a proposed order to the panel.

3 After the clbsm'e of the interim conference; ¢ase management shall be the respon31b1hty of
. the presiding judge in consultation with the judge-rapporteur.

4. The Registry. shall serve any case management orders on the parties a$ soon as practlcable
after the decision of the judge-rapporteur, presiding judge or panel. :

Rule 332 - General prmclples of case management

Active case management mcludes : - - Y.
(a), encouragmg the parties to co-operate with each other durmg the proceedmgs,

(b) 1dent1fymg the issues.at an eaﬂy stage; -

(c) decxdmg promptly ‘which i issues need ﬁ111 mvestlgatlon and dlsposmg summanly of other
issues; d

(d) deciding the order in ‘which issues are to be resoIved |

(e) encouraging the parties to make use of the Centre and facﬂltatmg the use of the Centre;

() helping the partles to settle the whole or part of the actlon, * |
(g) fixing nmetables or otherwise controlling the progress of the action;

,(h) con&dermg whether the likely benefits of taking a partlcular step Justlﬁr the cost of takmg it;
) deahag with as many aspects of the action as the Court can on the same occasion; - {
G) dealing with the action without the parties needing to attend in pe_fson; '

(k) niakiﬁg use of available technical means; and S

(1) giving directions to ensure that the hearmg of __t'he acdon proeeeds quickly and efﬁeieriﬂy".

Rule 333 - . Review of case management orders |

1. Case management decisions or orders made by the _]udge-rappoﬁeur or the pres1dmg judge
shall be reviewed by the panel ona reasoned Apphcatmn by a party. .

2. An Apphcatlon for the review of a-case ‘management order shall be lodged within 15 days of
* service of the order. The Application shall set out the grounds for review and the evidence, if
‘any, in support of the grounds.- The other party shall be given an opportumty to be heard

3. The party seeking a review shall pay the fee for the review of a case management order 1n
accordance with Part 6. Rule 15. 2 shall apply mutatis mutandis.

-120 -
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. 4. The panel shall as soon. a5 practlcable deczde the Appheatron'or; review. and. make any
~ necessary Tevised case management order. R :

» 5.A decision of the panel onan Apphcatron for revrew 1s a procedural decrsron for the purposes
of Rule 220. 2 » B ~ .

Rule 334 Case management powers

Except where the Agreement the Statute or these Rules provrde otherwrse, ‘the
~ judge-rapporteur, the pres1dmg judge or the panel may

(a) extend or shorten the penod for comphance w1th any rule or order [Rule 9. 3],

(b) adj ourn or brmg forward the mtenm conferenee or the oral hearmg, ,
(c) communicate with the partles to. mstruct them about w:shes or reqmrements of the Court
(d) d:rect a separate hearmg of any issue; ;

(e) decide the order in Whrch 1ssues are to be decrded :

63 exclude an rssue from consrderatlon |

(g) drsrmss or declde ona cIarm after a dec1s10r1 on a prehmmary 1ssue makes a decrsron onn
: ,ﬁnther issues n'relevant to the outcome of the actron, o ‘, N

' (h) chsrmss a clalm summanly 1f 1t has no prospeet of succeedmg,

s (1) consohdate any matter or issue or order them to be heard together

A_(J) make any order pursuant to Rules 103 to 109
b MRule 335 Varymg or revokmg orders ' ‘ :ff{ 1]

“The power of the Court to make a case management order mcludes a power to: vary or revoke‘
such order." : ; ; :

- Rule 336 Exerclse of case management powers o :

The Court may exermse its case management powers on the apphcatmn by a party or of its own
E motron, unless otherwrse provrded Rt e ; o

Rule 337 Orders of the Court’s own motlen

5 Where the Court proposes to’ make an- order of 1ts own motron, 1t may do so but oniy after
; hearmg the’ partres ; E ; : -

: k ’Rule 340 Conneetmn Jomder

1. In the mterests of the proper admrmstratmn of Justrce and of avordmg mceasrstent decrsmns,. !

| - where more than one actron coneermng the same patent (Whether or. not between the: same

s .partles) is pendmg before

o | @) drﬁ'ereat panels (Whether in the same or dlfferent drvrsmns) or

(b) d1ﬁ‘erent panels of the Court of Appeal

121142
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A the panels may by agreement, at any t1me, after hearing the parties, order that two or more
actions shall, on account of the connection between them, be heard together Article 33 of the
‘Agreement shall be respected

2. The actlons may subsequently be disj omed

-122-
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CHAPTER 9 RULES RELATING TO THE ORGANISATION OF THE COURT
Ruie 341 — Precedence e

1. With the excepﬁon of the Premdent of the Court of Appeal and ’fhe Preszdent of the Court ef
First Instance, the judges shall rank n precedence aecordmg to thelr semonty in ofﬁce

2. Where there is equal semonty m ofﬁee precedence shaﬂ be detemnned by age
3. Retumg 3udges Who are reappomted shaﬂ retam then‘ fermer precedence . L

4. The. Pres1d1um mey determne the presndmg ;udge of a panel In the absence of such a
determination by the Presidium and unless otherwise. agreed by the panel the most senior Judge :
shall be the presiding judge. ‘ :

Rule 342 — Dates, tnnes and place of the sxttmgs of the Court

' 1. ‘The duratlon of judmml vacatlens shall be fixed by the Preszdent ‘of the Court of Appeai ona
S ‘ proposal from the Presidiumi, The dates and tnnes of the sxttmgs of the Ceurt shall be demded by
the premdmg judge of the paﬁel in question fmr e ‘ ‘ :

2 The Court may choose to heki one or more partxcular sx’ctmgs ina place other than’ that n
“which it hias its seat. Subject to. any rules agreed by the relevant Contracting Member States
: pursuant to Article 7(5) of the Agreement where an action is pending beforea regional d;msmn
~ the Judge~rapporteur or the presiding judge shall designate the place within the region for éach
‘hearing having regard to the residence or place of business of the defendant and all other
* " relevant circumstances such as the facﬁltles ava,tlable, the fmanczal means ef the parties and the E
~ place of actual or tbreatened mfrmgement - « , e

Relatwn wzz.‘k Sramte Artzc[e } 7

; ‘kRule 343 Order m Whlch actmns are te he deakt wzth

: 1 The Couft shall deal Wlth the actlens before 1t i the order m whmh they beceme reafiy fer-
e hearmg in accordance w1th Rule 108 & o = S LR

Y 2. The pmszdm% Judge of a panel may, aﬁ;er hearmg the pames [Rule 264}:,5 e e

(a) dlrect that a partleular actxon be ngen pnonty and that t:mei‘; xmzts pmvxded fer m these o
Rules be. shertened, o '.’ L S : S S :

: .(b) defer an aetlen to be dealt Wlth later in partxeular wzth a wew te facmtaﬂng an am;cable
ysettlementofthedlspute T e B

Rule 344 Dehberatmns : z ;;;7 ’

e 1. The Court shaﬂ delfberate m cIosed sesszon

2 The presxdmg Judge shall preszde oveﬁthe delﬂ:eraﬁons Only those Judges Who were present o
- at the oral heanng may take part m the dehberatmns en the dec1s1on WEEGN :

:ys pesszbl,ﬂ after the eiosure ef the oral e

o 3 The dehberatmn of the Ceurt shall take place as se‘

--]:23-
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'Rule 345 - Composntlon of panels and assignment of actions

- 1. The President of the Court of First Instance or a judge to whom he has delegated this task in
" a division, the seat of the central division or oné of its sections shall allocate the judges to the
panels of the local and regional d1v1310ns, the seat of the central d1v1sxon and its sections.

H

2. The alleeatlon shall be in conforxmty w1th Artxcle 8 of the Agreement

3, The actions pendmg in the dmswn, the seat of the central dlwsmn or one of its sections shall
be-assigned to the panels by the Registrar following an action-distribution-scheme established
by the presiding judge of each local or regional division, the seat of the central division and its

sections (being the judge: appointed by the Presidium as the presiding judge) for the duration of

one calendar year, preferably distributing the actions accordmg to the date of receipt of the‘

actions at the division or sectlon ’
4.Each panel may delegate to one of more Judges of the panel:
,(a) the function of actingasa smgle Judge, or

-(b) the function of actmg for the panel in the procedures of Part 1. Chapter 4 (Procedure for the
Determination of Damages and Compensatlon including the procedure for the laying open of
books) and Chapter 5 (Procedure for Cost Decisions). These funcuons may be: delegated to the
Judge-rapporteur who has prepared the action for the otal hearing.

5. The Pres1dent of the Court of First Instance ora Judge to whom he has delegated thls tagk in
" a division, the seat of the central division or one of its sections shall designate the judges
a assigned to each division, the ‘seat of the central division and each of its sections as-standing
Judges for urgent actions. The ass1gnment may be limited to certain periods of time.

6. If all parties agree to havmg the action heard by a smgle Judge, the presLdmg judge of the
panel to Wthh the action 1s allocated shall assign the actlon 1o a legally quahﬁed judge of the
panel :

7. Where paragraphs 1 to 6 apply to decisions by the premdmg Judge of the-seat of the central
: d1v1s1on or.one of its sections, the Pres1dent of the Court of First Instance may of his own

motion review that decision.-

8. Paragraphs 1 to 6 shall apply mutatis mutandis to the Court of Appeal the Pres1dent of the
Court of Appeal exercising the respectlve functlons

Relatzan with Statu_z‘e. Article 19 - ;
Rule 346 - Applfeaﬁon of Article 7 of the Statute
1.Ifa party obj ects to a judge taking part in proceedmgs pursuant to Article 7(4) of the Statute,

N

the presuimg judge of the local or regional division to which the judge is allocated or, if the -

action is pending before the seat of the central division or one of ifs sections, | the respectlve

~presiding. judge shall, . after heanng the judge concerned decide whether the objectlon is

admissible havmg regard to Article 7(2) of the Statute

2. If the objection is admissible, the respective presxdmg Judge shall refer the action to the
Presidium which shall hear the judge concerned and shall decide whether the Ob}CCtIOIl shall
.stand or not. ,

2124 -
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) Paragraphs land 2 shall apply toa Judge of the Court of Appeal The pre51dmg Judge ofthe .

panel shall perform the functions attributed to the premdmg Judge of the dmsmn the seat of the
central division or one of 1ts sectlons in these paragraphs AR

‘Relatzon wzth Statute Artzcle 7

-125-
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CHAPTER 10 - DECISIONS AND ORDERS
Rule 350 — Decisions -
1. Any de,cisio'i'i;éha]l contain:
(2) the statement that it is a decision of the Court;
(b) the date of its delivery; | | |
(c) the names of the presiding judge, the judg¢4rapportéur and other judges taking part in it; ‘
(@) fthé names of the parties and of thé parties’ representatives;
(e an‘mdiéattoﬁ of the claim, btder or remedy sought by the p'atjt_iés;
() a summary of the facts; and"
| (g) the grounds for the deciéion

+ 2. The order of the Court consequentlal upon the declsmn (other tha.n costs) including any order
giving immediate effect to an injunction, shall be appended to the decision, The order shall
‘ omply with Rule 351. t

3. Any dissenting opmmn shaﬂ be attached to the Court’s decision..

4. The decision of the Court of First Instancé shall contain a summary of the rcquests and facts

PR

~

submitted by the parties and a statement of the facts and a.rguments on which the Courtbasesits

decision. :
5.’All decisions shall be recorded in the register.
3 Relatzon with Statute: Article 35 (4) '

Rule 351 — Orders

1. Every order shall contain:

~(a) the statement that it is an order of the Judge-rapporteur of the standlng Judge, of the single
judge, of the presiding judge of a President of the Court or of the Court;

(b) the date of its adoption; ;

(c) the names of any judge taking part in its adoption;

(d) the names of the parties and of the parties’ 'répfeseﬁtatives; and
(e) the operative part of the order. 1

2. Where, in accordance with these Rules the Court grants leave to appeal an order the order
shall in addition contain:

(a) a statement of the forms of order sought by the parnes
b)a sumxmny of the facts; and '

(c) the grounds for the order.
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3LAIL orders shall be recorded in the regrster

_particular Contractmg Member State where enforcement takes place

: Relatzon wzth Agreement Artzcle 82

' 1809.2-RoP-18D-10.

Rule 352 - Bmdmg effect of decrsrons or orders sub;; ect to secrmty

1. Decisions and orders may be subject to the rendenng of a secunty (whether by deposrt or

bank guarantee or otherwrse) by a party to the other party or Iegal costs and other expenses and
‘compensatron for any damage incurred or likely to be mcurred by the other party if the

decisions and orders are enforced and subsequenﬂy revoked

2; The Court may upon the appheatron ofa party reiease a securrty by order

Rule 353 Rectrﬁcatlon of declsmns and orders

The Court may, by way- of order, ofits own motion or on apphcatlon by a party made w1thm one
month of service of the decision or order to be rectrﬁed, after hearing the parties, rectrfy clencal
mlstakes, erTo1s in calculauon and obvious shps in the decision or. order

Rule 354 — Enforcement

10.2016

1. Subject to Rule 118 8 and 352 demsrons and orders of the Cort shall be drrectiy enforceable,
from their date of service in each Contractmg Member State. Enforcement shall take place in

accordance with the enforcement procedures and conditions govemed by the law of the

or revoked, the Court may order the party which has enforced such decision or order, upon the

‘request” of the party against whom the deécision or order has been enforced, to provide
: appropnate compensatron for ‘any injury caused by the enforcément. Rule 125 shall- apply
. mutatis mutandis. Where an enforceable decision or order has been made pursuant to a finding

2. Where durmg an action an enforceable decrsron or order of the Court is subsequently vaned ‘

of infringement of 2 patent and, followmg the conclusion of the action, the patent is amended or -

would be enforceable, that the decrsron or order ceases to be enforceable

* revoked, the Court ‘may order, upon ‘the request of the party against whom the decrsron or order" '

3- The Court’s decrswns and orders may provrde for penodrc penaity payments payable to the :

Court in the event that a party farls to comply with the terms of the order or an earlier order. The_

- value of such payments shall be set by the Court havmg regard to the 1mportance of the order in

questron

4. Ifitis alleged that a party hes faﬁed to comply Wlth the terms of the order of the Court the o
first mstance panel of the division in questron may decide on penalty payments. provrded forin -
the. order upon the request of the other party or of its own motion. The: procedure foreseen in’

Rule 264 shall apply. After ‘having heard both parties the Court may make an appropnate order
whrch may be subj ect to an appeal pursuant to Rule 220 2 . o

C-127-
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' CHAPTER 11 - DECISION BY DEFAULT
Rule 355 Decrsmn by default (Court of Flrst Instance)
1. Upon request a decision by default may be given against a party where

o (a) the Rules of Procedure 50 provrde if a party fails to take a step within the tlme limit foreseen
in these Rules or set by the Court; or v

| .(b) without prejudlce to Rules 116 and 1 17 the party which was duly summoned falls to appear
at an oral hearing. .

C2.A dec1s1on by default against the defendant of the claim or counterclaim may only be given
where the facts put forward by the claimant Justlfy the remedy sought. .

3. A decision by default agamst the defendant of the claim or counterclaxm may only be g1ven
where the time limits for the defence to the clalm or countéerclaim have expired.

4. A decision by default shall be enforceable. The Court may, however:

(2).grant a stay of enforcement until it has grven its decision on any Application under
Rule 356; or .

-

i

(b) make enforcement subject to the provision of secunty, this secunty shall be released if no

Application is made or if the Application fails.
~ Rule 356 — Appllcatlon to set aside a decismn by default

1. A party agamst ‘whom'a decision by default has been glven may lodge an Apphcatlon to set
aside that decrsron W1thm one month of service of the decision. ‘

o2 The Apphcatlon to set asidea decnsron ‘by.default shall contdin the party’s explanation for the
- default. It shall mention the date and number of the decision by default. The party shall pay a
fee for the Application to set aside the decision by default, in accordance with Part 6. In the case

of Rule 355 1(a) the Application shall be accompamed by the step the party has failed to take. -

3. If the prowsrons of paragraph 2 are met the Application shall be allowed unless a party has
been put on noticé in an earlier decision that a further decision by default shall be final. If the

Application is allowed, a note of allowance shall be mcluded in any publication of the decision .

by default.
Relation with Statute: Article 37 .
Rule 357 — Decision by default (Court of A’pi)eal)

1. Rules 355 and 356 shall apply mutatis mutandzs in particular’ where a respondent on whom a
Statement of appeal and a Statement of the grounds of appeal have been duly served fails to
lodge a Statement of response or- where a’ party fails to file a Reply to a Statemént of
Cross-Appeal or translations ordered by. the Judge—rapporteur o :

2. When consulermg whether to g1ve a decision by default, the Court of Appeal may consider.

the merits of the- appeal

- 128 -
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3 Rules 355 and 356 shall apply mutatzs mutandzs where the appeﬂant faﬂs to correct the
deficiencies or to pay the fee pursuant to Rule 229 4 or to lodgc the translatlons pursuant to
Rule 232.1 Wlthm the penod spec1ﬁed :

~129-
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CHAPTER 12 - ACTIONS BOUN]) TO FAIL OR MANIFESTLY INADMISSIBLE
Rule 360 —No need to adjudlcate

- If the Court finds that an action has become devoid of purpose and that there is no lbhger any
need to adJudlcate on it, it may at any time, on the application‘of a party or - of its own motion,
after g glvmg the parties an opportumty to be heard, dispose of the action by way of order.

Rule 361 — Actmn mamfestly bound to fail

10.2016

_ Where 1t is clear that the Court has no Junsdmtlon to take cogmsance of an aetien or of certam '
of thie claims therein or where the action or defence. is, in whole or in part, mamfestly-

inadmissible- or mamfestly lacking any foundation in law, the Court may, after glvmg the
parhes ah opportunity to be heard, gNe a dCCISIOIl by way of order:.

Rule 362 — Absolute bar to proceedmg w1th an actlon

* The Court may at any time, on the application of a party or of its own metion, after giving the
parties an. opportunity to be heard, decide that there exists an absolute bar to proceeding with an
action, for example because of the apphcatlon of the- prmmple of res judicata.

Rule 363 Orders dxsnnssmg mamfestly madmxssxble claims

~ 1. Orders under Rules 360, 361 and 362 shall be taken by the panel upon the recommendatlon
of the 3udge-rapporteur

2. Where the decision is taken by the Court of Fi frst Instance pursuant to Rules 360, 361 and 362

" itisa final decision W1thm the meanmg of Rule 220.1(a). -
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' 'CHAPTER 13 SETTLEMENT e
Rule 365 Confirmatxon by the Court ofa settlement

1. Where. the parties have concluded therr actlon by way of settlement they shall inform the ,
_ judge-rapporteur. The Court shall confirm the settlement by decrslon of the Court [Rule 11 2],
if requested by the partres, and the deersmn may be enforced asa ﬁnal dec1sron of the Court

2. At the request of the parties the Court may order that detaﬂs of the settlement are
confidential. s .

3. Subj ect to paragraph 2 the decision of the Court under paragraph 1 shall be entered on the
reglster o o S

4, The Judge—rapporteur shall give a demslon as ‘to costs in accordance Wlth the terms of the'
settlement or, failing that at ms,drscretmn :

Reldtion witk"Agreement: Article 79

R

<.
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'PART 6 — FEES AND LEGAL AID

COURTFEES =

Rule 370 — Court fees

1. Court feés. provided for in these Rules shall be paid in accordance with: the provisions
cotitained in this Part and the table of fees adopted by the Adm1mstrat1ve Commlttee pursuant
to Artlcle 36 (3) of the Agreement (heremafter table of fees)..

2.A ﬁxed fee shall be paid in accordance w1ﬂ1 Section I (fixed fees) of the table of fees for the
following actmns at the Court of Flrst Instance: .

(a) Infringement action [Rule 15}, ,

(b) Counterclaim for‘iﬂﬁ'ingement [Rule 5_3]_,

(c) Actfdh&for declaration of non-infringement [Rule 70],
(@) Action for Cbn;pehsation for licence of right [Rille 80.3],
| (e) Application to determine damag‘eg [Rule 132].

3. In addition to the fixed fee a value-based fee 'shall be paid in accordance with S;ectldn I
(value—based fees) of the table of fees for those actions at the Court of Flrst Instance set out in
paragraph 2, which exceed a value of 500.000 €. -

4. For the followmg procedures and actlons atthe Court of First Instance a fee shall be paid in

accordance with Section III (other procedures and. actlons) of the table of fees adopted by the
Admlmstratlve Committee:

v ,(a) Revocation actlon [Rule 46];

b) Counterclalm for revocatxon [Rule 26]

(©) Apphcatlon for provxsmnal measures [Rule 206 5},

(d) Action against a decision of the European Patent Office [Rule 88.3, 97. 2],
| '(e) Apphcatwn to preserve ewdence [Rule 192.5],"

-' [63] Apphcatlon for an order for mspectxon TRule199.2];

’ (g) Apphcatxon for an order to freeze assets [Rule 200. 2],

(h) Filing a protective letter [Rule 207.3], '

'<i§w

(i) Application to prolong the penod of a protectzve letter to be kept on the regtstei- '

[Rule.207.9],
(])»Apph.catlon for réhearing [Rule 250],

=132 -

132 | 142



o= o U 1809.2:RoP-18D-10.10.2016

& Apphcauon for re-estabhshment of nghts {Rule 320 2], e
(l) Apphcatzon to rev1ew a case management order [Rule 333 3]
(m) Apphcatmn to set asrde decrsmn by default ERule 356 2]

" 5. For the following procedures at the Court of Appeal a ﬁxed fee and where. apphcable, a
value based fee shall be pald in accordance W1th Section V. of the table of fees '

(a) Appeal pursuant to Rule 220 1(a) and (). [Rule 228], SR e

(b) Interlocutory appeal pursuant to Rule 220 1 (c) [Rule 228] | “ |

() Apphcanon for leave to appeal agamst cost decision pursuant to Rule— 221[Rule 228],
_ (d) Request for dlscretronary review pursuant fo Rule 220 3, [Rule 228],

o © Apphcatzon for re-estabhshment of rlghts [Rule 320 2], r

@ Apphcatron to revrew a oase management order pursuant to Rule 220 2 [R 333. 3]
() Apphcatron to set asrde dec1s1on by default pursuant to Rule 35’7 [Rule 356. 2], B
(h) Apphcanon for reheanng pursuant to Rule 245 2 [Rule 250] i

‘ 6 The assessment of the. value of the relevant actron m paragraphs 3 and 5 shall reﬂect the§

_ objective interest pursued by the ﬁlmg party at the time of filing the action. In decldmg on the
value, the Court may in partrcular take into aecount the gurdelmes lald down m a decrsron ofthe -

Admrmstratlve Comrmttee for this' purpose S 5 o Qo

- 7.Ifan actron has more than one claimant’ and/or more than one defendant or 1f an actron ,
’ ooncerns a plurahty of patents only one ﬁXed fee and, 1f apphcable, one value-based fee shall

apply. -

- 8. Small enterpnses and mrcro-enterpnse,s are requrred to pay only 60 % of the fees prowded_
. fori m paragraphs 2t05 above (heremaﬁer regular fees) subject to the followmg

(@ In the.Statement of clarm or Couuterclalm orin the apphcatron fora procedure or an appeal
 the party shall lodge with the Registry a notification in an electronic form inthe language ofthe
proceedmgs In this notification the party shall provide an affirmation that he fulfils either the
criteria of a “small enterprise” or a, rmcro-enterpnse” as defined in Title T of the Annex to the :
Recommendanon of the European Commrssron n°® 2003/361 of 6 May 2003 :

| '-(b) If the requn‘ements referred 6. above have not been met Rule 16 3 to 5 shall apply muta.tzs
mutandzs : . : T r

' _(c) The Court may; ofi 1ts own motron, order the party 1o supply further documentatron mcludmg -
any document relating to that party s ﬁnancral resourees. The applrcatlon shall be dealt vnth by
| the Court as soon as pracucable e PR «

_‘ (d) The Court may, at any tlme, of its own motron, and after havmg heard the party order
payment of « : L '

(1) the remamder of the regular fee, inthe event that payment of 60 % of the regular fees
is manifestly dlsproportronate and unreasonahle havmg regard to the finanmal capacrty

of the party
- f‘ - 133 -
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(ii) the remainder of the regular fee plus an addmonal 50% of that regular fee, if the affirmation

provided by the party is found to be wholly or partially incorrect. .An order for the payment ofan

additional fee pursuant to (i) and (u) above shall state ‘the reasons for such order.

- (e) If the additional fee is not paid w1th1n the time limit set by the Court, a decision by default
agamst the party shall be g1ven by the Coutt pursuant to Rule 355.  ° )

9. Fixed and value-based fees may be rermbursed as follows:

(a) If the action is heard by a single Judge [Rule 345 6.] the party liable for the Court fee wrll be
reimbursed'by 25 % of the fee. . :

(b) In case of the withdrawal of an action [Rule 265] the party liable for the Court fees Wlll be

re1mbursed by: 4
(1) 60-% 1f the action is mthdrawn before the. elosure of the wntten procedure
(ii) 40 % if the action is withidrawn before the clo_sure of the interim procedure
(m) 20 % if the aeﬁon is withdrawn before‘ the 'clOsure of the oral procedure”

(c) If the parties have concluded their actron by Way -of settlement the party hable for the Court
fees will be relmbursed by:

(i) 60 % if the action is settled bel’ore rhe ‘c_losm'e of the wriften procedure
(i) 40 % if the action is settled before the Closure of the interim procedure

(iii) 20 % if the action is settled before the - closure of the oral proceduré

~ (d) Only one of the reimbursements referred to in paragraph 9 (a), (b) and (c) will ap'hly per .

action and party ‘Where more than one reimbursement is apphcable, the larger will be apphed
for each party. :

(e)In exceptional cases, having regard; in partlcular to the stage of the proceedmgs and the
procedural behaviour of the party, the Court may deny or decrease the relmbursement payable
. accordmg to paragraph 9 (b) and (c) of the aforementioned provisions.

'10. If the amount of Court fees threatens the economic existence of a party who is not a natural
person, and has presented reasonably available and plausible ev1dence to" support that the
amount of Court fees threatens its economic existence, the Court may upon Tequest by that

party, wholly or partially reimburse the fixed and value-based fee. In reaching a decision the -

‘Court shall reflect on all circumstances of the case mcludmg the procedural behaviour of- the
party. Before making such a decision the Court may give the other party an opportunity to be
heard.

11. The party seekmg relmbursement under paragraphs 9 and 10 shall lodge a reasoned
.Application for reimbursement to the Court. The Court shall deal with the application without
delay and if satisfied that the reunbursement is appropnate shall dlrect the Registrar to make the
~ payment as soon as practicable.

-134-
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Rule 37 1- T:me penods for paymg caurt fees

1."The fixed. fees pmmded for in Sectien I and Sectaon IV of the tabie of fees and fees for. other
procedures and actions pmvzded for in Section Il of the table of feés shall be paid at the time of
lodging the relevant pleading or apphcatmn The payment shall be made to. one of the bank
accounts’ indicated by the Court and’it shall indicate the paying. patty or zts representatxve-
together with the number of the patent mvolved and the zmmber of the case. ~

2. Proof of payment’ shall be promded tcgether Wlﬂl the rﬁievant pleadmg Gr apphcatmn

3. In cases of urgency, where a payment in, advance is not poss1ble ‘the representative of the"
party in-question shall pay the fixed fee within the period set by the Court and the Court may -
order that the relevant pleadmg or application shall be deemed lodged and effective when
received by the Regzstry if payment of the fixed fee is made within such period.. s

4. The value-based fee provzded for in Section II of the table of fees shall be paid accordmg to
the claimant’s assessment of the value at the ‘time of lodging the relevant pieadmg or’
. application. In the event that, a higher value is determined by the judge-rapporteur the remaining.
. fees due shall be paid within 10 days of service of the order determining the value of the action -
. in accordanice with the Rules 22 6(} 74 and 133 Where the value is Iﬂwer the Court wﬁl '
reimburse. overpaid fees )

5. Where an Apphcanan for Eegal aid has been Iodged in accordance Wﬁh Rule 37 7 fhe. rules on
- the cbhgaﬁon as to the tzme when to pay the fees under paragraph 1 shaﬂ not apply .

Relatzon wztk Agreemezzt Artzcle ?0
LEGALAIB |
, -Rtﬂe 375- Alm ami scope

-1 In order fo ensure eﬁectwe access to Justlce the Court may grant Iegal a1d to a party.
(heremaﬁer “the apphcant”) s o e s ~

2 Legal ald may be granted m respect c}f any proceedmgs before the Court

; VRule 376 Costs ehglble for Iegai axd

1. Subject o Amcle 71(3) Qf the Agreement Iegal ald may caver, in whole or m part the‘,
,fonowmgcests e S e = AR,

(a) cf)urt fees;

(b) cests of legai asszstance and reprcsentatxon regardmg

) pre-h‘agatmn advme Wlth a vzew to reachmg a settiement prmr to commencmg iegai
proceedmgs, o ~ , S B

4 g;(n) commencmg and mamtammg proceedmgs before the Ct)urtk Ll :
; (111) all costs relatmg to proceedmgs mcludmg the apphcatmﬂ fer legal ald .

g ‘(w) enforcement of dec1szons

S | - -185-
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(©) other necessaty costs related to the proceedings to be boine by a party, including costs of
witnesses, experts, interpreters and translators and necessary travel accommodatlon and
subsistence costs of the apphcant and his representatlve : :

2. Subject to-Article 71(3) of the Agreement legal aid may also cover the costs awarded to the |

successful party, in the event that the applicant loses the action.

Rule 376A — Maxunum amount to be pald‘for representation

1. For the. costs of represenfatlon pursuant to Rule 376. l(b) the maximum-level of legal a1d that

may be granted by the Court shall be the maximum amount of recoverable costs laid down in
' the decision of the Adnumstratlve Committee pursua.nt to Art1c:le 69(1) of the Agreement and
Rule 152.2. . . g

2 The Admmlstratlve Comrmttee may deﬁne thresholds ‘below the level set in paragraph 1-for
the maximum level of legal aid for representatlon pursuant: to Rule 376.1(b), taking. into
account necessary costs for-legal representation i in the Contracting Member States and the need
to guarantee adequate access to'justice. :

‘Rule 377 - Condmons for grantmg legal aid

apply for legal a1d where

| (a) owing to hlS economic SItuatlon he is wholly or partly unable to meet the costs referred toin
'Rule 3’76 and :

(b) the actmn in respect of which the appltcatlon for legal aid is made hasa reasonable prospect
of § success, con51der1ng the apphcant’s procedural pos1t10n and -

(© the clannant applymg for legal aid is ‘entifled to bnng actlons under. Artlcle 47 of the
‘Agreement

2. The Administrative Commlttee may define thresholds above which legal a1d apphcants are
deemed wholly or partly able to bear-the costs of proceedings set out in Rule 376: These
thresholds may not prevent apphcants whose economic situation is above the thresholds from
being granted legal aid if they prove that théy are in fact 'unable to pay the costs of the

-proceedings referred to in Rule 376 as a result of the high level of the cost of llvmg in the

Contracting Member State of domicile or habrtual residence.

3: When deciding on the grant of legal aid the Court shall, without prejudrce to paragraph I(a),
consider all relevant circumstances inchiding the 1mpertanee of the action to the applicant and

also the nature of the action when the application concerns a claun arising directly out of the .

apphcant s-irade or self-employed professton ' »
" Rule 377A - Condltmns regardmg the financial srtuatlon of the apphcant

1. When assessmg a party’s financial® s1tuat10n his-income .and assets must be taken into
account V .

2 Income shall mclude all earmngs in money or equlvalent value after deducting all costsq
- required by the apphcant and .dependent persons in order to cover their reasonable living

expenses (disposable mcome)

- 136-
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proposed representatlve, i

- need tobe observed untﬂ the date of notification of the order decrdmg on. Iegal aid..

3. The apphcauon for legal ald must be supported by

~ fevrdence m support of the actron. P

5. RuleSshalI not apply S
.Rule 378A Type of proof s

. ,documents shall be attached to the apphcatron

o 18092-RoP-18D-10.10.2016

3 The Admuustratlve Commrttee shall deﬁne the deducttons from meome and assets to. be

- taken into account when assessing the apphcant’s financial situation. It shall also define Ievels
- of monthly mstalments to.be paid by the apphcant All thresholds set by the Adm1mstrattve

Commlttee shall be adapted regularly 1o pnee and mcome mdtces

~ Rule 378 Apphcatmn for legal ard

1. An apphcatxon for legal ald may be lodged before or aﬁer proceedmgs have been started ‘

2. The Apphcatron for legal azd shall contam ina language of a Contractmg Member State:

(a) the name ‘of the apphcant

" (b) postal and electronic addresses for $ervice on the- apphcant and the names of the persors

authorised to accept servrce

,&f

(c) the: name of the other party as Well as postal and electromc addresses for service on the other-
party where available and the names of the  persons authonsed to accept service, 1f known

(@) the action number of the actron in respect of which the apphcatton is made or, ‘where the
_apphcatron is lodged before the actton has been brought, a bnef descnptton of the actton,

: (e) au mdteatton of the value of the actton and the costs to be covered by Iegal a1d

(f) where Iegal ald is requested for costs of legal assrstance and representatlon the name of the 7

, (g) an mdrcatiou of the apphcant’s ﬁnancral resources, such asmcome, assets and caprtal and '
- of the apphcant’s famﬂy situation mcludmg an assessment of: the resources of persons who are .

ﬁnancxally dependent on the apphcant

(h) where appropnate, a reasoned request for suspenslo of k‘a tnne lumt Whrch Would otherwrse“, ’

: (a) ev1dence of the. apphcant’s need for ass1stance, such as certlﬁcates attestmg h15 mcome, .
fassets and cap1ta1 and farmly srtuatron and i S :

(b) where the apphcatron is lodged before the actlon has been brought an mdrcatlon of the B

4; In the event of an, appeal a new apphcatlon shall be k

L To be admrssrble, the apphcatton must contam a statement of the facts and 1ega1 srtuatlon o ‘
with speclﬁc mertion of the evidence to be presented The application. must also contain a

statement’ regardmg the economic and financial s1tuatton of the apphcant The followmg

;(a) latest property and i mcome declarattons of the apphcant ; el
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' (b)a document showing the personal m"onﬂﬂy meome‘for’ the preyious year, or a declaration of

unemployment delivered by the competent authorities, or a certificate proving that the apphcant
is receiving azd or financial support under a social welfare scheme . ,

(c) a certificate of composrtlon of household; - -
: (d) any other ofﬁcral document that can provrde proof of the ﬁnancral s1tuat10n of the apphcant

2. Where appropnate, a certificate relatmg to the i mcome of other members of the household of
 the apphcant should also be attached to the application. The official documents shall not be
older than 3 months, At the request of the Court,.the. applicant shall ‘produce *further

documentation and, if so requested, an affidavit of the truthfulness of h1s statements, otherwise |

the application will not be admlss1ble

Rule 379 — Exammatlon and decision

1. The Regrstry shiall examine the formal adm1s51b111ty of the apphcatron for legal a1d and the |

conditionis regarding the financial s1tuat10n of the apphcant pursuant to Rules 377. l(a), 2 and
377A ' , N

2 If: the requirements referred to in Rules 377.1(a), 2 377A, 378 and 378A have not been met,

the applicant shall, as soon as practrcable be invited to correct the deficiencies within 14 days

3. If the requlrements referred to in Rules-377. 1(a), .2,377A, 378 and 378A have been met, the
"decision on such application shall be taken, by way of order, by the judge-rapporteur of, where
the apphcatron is lodged before the action has been brought by the standing judge. -

4, Before making a decision on an apphcatron for legal ard the Court shall mvrte the other party
to submit written observatlons unless it is already apparent from the information submitted that
the condmons referted to in Rule 377.1(b) have not been’'met. Documents regardmg the
economic and financial situation of the applicant shall be made accessible to the other party
only where the applicant has consented or the applicant’s refusal of consent is unreasonable or

in the view of the Court the other party has a right to mformatmn on the economlc or ﬁnancral '

: s1tuatron of the apphcant

5:An order refusing legal ald shall state the reasons on whrch itis based |
6. An order grantmg legal ard may provide for: ~ |

~ (a) an exemption, whpﬂy or partly, from Court fe.es;-

(b).an_interim amount to be paid to enable the applicant and/or the representetrye of the
applicant to meet any request of the Judge-rapporteur or standing judge prior to making a final
~order; :

(c) an amount to be pard to . the representative of the apphcant or a Inmt wh_rch the

= representatlve s drsbursements and fees may not exceed;:
(d) a contnbutron to be made by tl1e applicant to the costs referred toi in Rule 376:1(c).
‘ 7 Legal aid may be granted only for the period from receipt of the apphcat10n~W1th the Court.

8. Where the .legal aid covers,. in whole or in part, the costs of legal assrstance and
representatlon the order grantmg legal aid shall designate the representative of the apphcant
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9. On a request by the des1gnated representatlve, the Court may order that an amount shaﬂ be

. pa1d by way of advance

.10 Where requested by the apphcant in accordance Wzth Rule 378 2(h), the Court shall decrde '
on the suspension of any tlme lmrut

Rule 379A Alteratxon of economxc sxtuatmn , k
| The apphcant shall mfonn the Court promptly of any alterat;on in hzs economlc srtuatron
Rule 380 Wlthdrawal of legal ald

1. If the economic situation of the apphcant which has led to the grant of Iegal aid accordmg to
Rulé 377.1(a) alters during the proceedings, the Court may af any time, of his own motion or on
a reasoned requést by the other party mthdraw wholly or partly legal aud but only after havmg
heard the applicant. ' R

2. The Court may WlﬂldI'aW Wholly or partly legal atd if the apphcant

(@) by inaccurately representmg the cucumstances of the case, has xmsrepresented its prospectsl
of success, which are determmatrve for the approval of ass1stance w1th Court costs, or

(b) has grossly neghgently made false statements asto Ins personal or economlc elrcmnstance*s

'_(c) has not mmedlately mformed the Court of a cons1derab1e 1mprovement to hlS ﬁnanmal
errcmnstances, S S o o .

. ’, (d) has heen m arrears for longer than three months Wlth the paym’ nt‘of a menthly mstalment or
‘with the payment of any other amount ’ o r =

| 3. An order mthdra\mng Iegal atd shall state the reasons on hlchit is based }
' .Rule 381 - Appeal ' : -

: An order wholly or partly refusmg or w1thdrawmg legal;"’d may be appealed to the Court of -
‘Appeal The.appeal shall be filed with the.Court of App‘ within a penod of one month after
- Teceiving the order. The Court’ of. Appeal may grant legal : _fd‘fer the conduct of the appeal’
e pursuant to the prov1s1ons of Rules 377 to 379 o s » .

~ Rule382- Recovery

o Where the Court has ordered another party to pay" the eests of the apphcant for Iegal &ld thatd
~other party shall be requn‘ed to:refund to the Court any sums advarced by way of légal aid. In

. theeventofa shortfall between the costs s0 ordered and the sums advanced by way of legal aid

- the apphcant may be reqmred to meet such shortfall from any damages or compensatmn/
awarded by the Court or from any sum recerved by way of settlement SR

12 In the event of mthdrawal of legal a1d under Rule 38() the apphcant may be requued to 1
' reﬁmd to the Court any sums advanced by way of Iegal a1d .
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