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EPC: European Patent. Conventlon ‘

Regulation (EU) No 1257/2012 Regulatmn (EU) No 1257/2012 of the European Parhamcnt
and of the Council of 17 December 2012 mplementmg enhanced cooperatmn n the area of the
creation of umtary patent protectxon (OJEU L 361,31.12. 2012, p. D v

Regulatlon (EU) No 1260/2012: Regulatlon (EU) No 1260/2012 of the Council of 17
December 2012 imiplementing enhanced cooperation in the area of the creation of unitary
patent protection with regard to the applicable translahon arrarigements (OJEU L 361,
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1. The Court shall conduct proceedmgs in accordance mth the Agreement ona Umﬁed Patent
- Court (“the Agreement” , the Statute of the Umﬁed Patent Court (“the Statute”) and these

Rules. In the event of a conflict between the provisions of the Agreement and/or the Statute on
the one hand and of the Rules on the ather hand, the provzsmns of the Agreement and/or the
Statute shall prevaﬁ :

2. The Rules shall be apphed and mterpreted in accordance with Articles 41(3), 42 and 52(1) of
the Agreement on the basis of the prmclpies of proportmnahty, ﬂexxbzhty, fairness and equity.

3. Propomonahty shall be ensured by giving due consxderatmn to the nature and complemty of -
_ each action and its importance :

4. Flexibility shall be. ensured by applymg all procedural rules in a flexible and balanced

most efficient and cost effecuve manner SR

5. F azmess and eqmty shall be. ensured by havmg regard to the iegmmate mterests of ali partles

6 In accordance thh these prmczpies thc Court shaﬂ appiy anci mterpret the Rules ina way
which shall ensure éec:sxons of the hlghest quality. - _

7 n accordance with these pnnczples, proceedings shali be c@nducted in fa way - whzch will -
_nonnaﬁy allow the final oral hearing on the issues of mfnngemmt and vah ty at firsti mstance

to take place within one year whilst recognising that, complex actions may require more tinte

~and proceduxal steps and simple actions less time and fewer procedural steps. Decisions on.- '.

costs and/or. damages may take place at the same time or as soon as practicable thereafter. Case

. k‘management shall be argamsed in accordance with these objectives. Parties shall cooperate
“w:th the Court and set out thelr full case as eariy as poss1bie in the proceedmgs ~

8. The Court shall endeavour m ensure. conszstent apphcatm an& mterpretatxoa of these Rules
by all first instance divisions and the Court of Appeal. Due consideration shall also be gwen to
thls obj ectlve in any decxsmn concemmg Ieave to appeal agamst procedurai orders :

'?k-IQ-\

manner with the required level of dzscretmn for the juctges to orgamse the proceedings in the
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APPLICATION AND INTERPRETATION OF THE RULES

.Rule 1 - Application of the Rules and general principles of interpretation

1. The Court shall conduct proceedings it accordance with the Agreement on a Unified Patent
Court (“the Agreement™), the Statute of the Unified Patent Court (“the Statute”) and these

‘Rules, which include the Preamble to these Rules and the principlés set out therein. In the event

of a conflict between the provisions of the Agreement and/or the Statute on the one hand and of
the Rules on the other hand, the provisions of the Agreement and/or the Statute shall prevail.

2. Where these Rules provide for the Court to perform any act other than an act excluswely

-reserved for a panel of the Court, the President of the Court of First Instance or the President of

the Court of Appeal, that act may be performed by:

(a) the presiding judge or the Judge-rapporteur of the panel to which the action has been
assigned; . v

- '(b) a single legally qualified judge where the actioﬁ has been assigned to a single judge;-
(o) the standing judge designated pursuant to Rule 345.5.

3. Refcrénces to persons in these Rules may apply to legal persons as well as natural persons.
Words importing the masculine gender shall include the feminine and vice versa. Uniess the
contrary intention appears, words in the singular include the plural and vice versa. .
S

Relation with Agreement: Article 8(7) S
Relation with Statute: Article 1 9(3) and (4) | |
Rule 2- Supplementary protectlon certificate

1 Sub]ect to paragraph 2, in these Rules with the exception of Rule 5 the expression “patent”
and “proprietor” shall whenever appropriate include, respectively, a supplementary protection
certificate as defined in Article 2(h) of the Agreement and granted i in respect of the patent and.
the holder of such certificate.

2. References in these Rules to the language in which the patent was granted shall mean that.

language and not the language in which a supplementary protection certificate i in respect of the
patent was granted. -

Rule 3 ~ Power of staff of the Reglstry and a sub-reglstry to perform functions of the
Reglstry ‘

: Where these Rules refer to the Registry or Regxstrar and provide for the Registry to perform any
act that reference shall mclude « where applicable — the Deputy-Registrar and ‘the relevant -

sub-registry and that dact may be performed by the - Registrar, the Deputy-Reglstrar orbya
member of staff of the Registry or sub-registry of the relevant lelSIOIl

Rule 4- ~ Lodging of documents
1. Written pleadings and other documents shall be lodged at the Registry or relevant

sub-registry in electronic form. Parties shall make use of the official forms available online. The

receipt of documents shall be confirmed by the automatic issue of an electronic receipt, which
shall indicate the date and local time of receipt. :

=20 -
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2. Where it is not possxble to lodge a document eleetremcaﬂy for any teason a party may lodge
the document in hard-copy fonn An eleetreme eepy of the decument shall be Iodged as soon as

Refatzon with Agreement Artzc!e “
Rule 5 Lodgmg of an Apphcatmn to opt out and thhdrawal of an opt-—out

1.(a) The propneter ofa Eumpean patent (meiudmg a Eumpean patent that has expzred) or the
appheant for a published appkeaﬁen for a European patent (hereinafter in this Rule 5 an
“application’ ’) who wishes to opt out that patent or application from the exclusive competence
of the Coutt in accordance with Article 83(3) of the Agreement shall lodge an Application
(heremafter in this Rule 5 an “Apphcatlon to opt out™) with the Registry. :

b) Where the patent or appheatlon is owned by ‘two or more proprietors or applicants, all
proprietors or appheants shall lodge the Application to opt out. Where the person(s) lodging an

Apphcatlen to opt out is not recorded as the proprietor(s) or. applicani(s) in the registers’ referred

to in Rule 8.5(a) and (b), respectzvely, the person(s) shall lodge a deeiaratmn pursuant to
paragraph 3(e) ; , , : _

-(c) The Appheauon to opt out shall be-made in respect of ali of the Centraetmg Member States

for ‘which the European pe.tent has been granted or. whxch have been desxgnateé i the -

. appheat:on

2.(a). An Appheatmn to: opt out or an- Appheatxon to mthdraw an opt—eut pursuant to’

paragraph 8 (hereinafter-in this Rule 5 an. “Apphcatlon to Wlthdraw”) shaH extend to any
supplementary proteetmn certlficate(s) based on the Eumpean patent if;’ B -

) Where any such supplementary protectzon cemﬁcate has been gran’sed at the date ef kxigmg

. the Application to opt out or the Application to withdraw, the holder(s) of the supplementary .

protection  certificate(s) shall, if different from the propneter(s) ‘of the patent, Iedge the
Appheatmn o opt out or the Apphcatlon to W1thdraw together mth the proprxeter(s)

(c) Where any such supplementary proteeeen ceruﬁeate is granted subsequent to lodgmg the :
Application to opt out, the. opt-out shali take eﬁ‘ect automahcally en grant of said
,~~supplemeatary preteetzen eeruﬁcate(s} s . S

@ Paragraphs 7 and 9 shall appiy muz‘atzs mutcmdzs Fer the purposes of paragraphs 7 and 9,

reference to actions -

‘ ‘: ;(1) m respect of a European patent shaﬂ apply to aﬁ seppiementary proteetmn eemﬁeates
S based on that European paten’c and T 3 e : ‘

(u} in respeet of a supplementary protecﬁon certxﬁcate shail appiy te ’che European patent on
, whxeh such supplementary protect:on certificate i is based and ,

"(111) in respect of a supplementary protee‘eon cemﬁcate shall appiy te aﬁ other,

suppiememary proteetxon eemﬁeates based on the same European paben’c

\ (e} For the evo:dance of - deubt, it i is: not pessxble to opt out suppiementary proteetmn :
certlﬁcates, whether granted by the authorities of a Centraetmg Member State or: etherwzse »

hased on a European patent thh umtary effeet ey

3 The Appheatmn te ept eut shall contam

.21
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(a) the name of the proprietor or propnetors or applicant (or apphcants) for the European patent
(or patents) or application (or applications) and of the holder (or holders) of any supplementary
protection certificate (or supplementary protection certificates) based on the European patent
(or patents) in question, and all relevant postal and, where applicable, electronic addresses;

-(b) wher¢ such proprietor(s), applicant(s) or holder(s) have appomted a representative, the
‘name and postal address and electronic address for service of the representative;

(o) detalls of the patent (or patents) and/or apphcanon (or apphcatlons) mcludmg the number

(or numbers);

.(d) details of any supplementary protection certificate * (or supplementary protection

certificates) granted based on the patent (or. patents) coneerned, mcludmg the number (or
numbers); and :

-(e) for the. purposes of paragraph I(b), a Declaration of proprietorship that the person(s)'
. lodging the Application to opt out is/are the proprietor(s) or appheant(s) pursuant to Rule 8.5

and entitled to lodge the Application to opt out.

4, Rule 8 shall not apply to Apphcatlons to opt out and to Applications to withdraw made
pursuant to this Rule 5. Where a representative is appointed, such a representative may include

- professional representanves and legal practitioners as defined in Article 134 EPC inaddition to

those referred to in Article 48 of the Agreement.

5. The applicant(s) for an opt-out shall pay ‘the fixed fee in accordance with Part 6. The

~ Application to opt out shall not be entered in the register until the fixed fee has been paid. One.

fixed fee shall be payable in respect of each European patent-or application for which an
Application to opt out has been filed, including any supplementary protection certificate based
on said patent or application.

6. SubJect to paragraph 5 the Registrar shall as soon as practicable enter the Application to opt
out in the register. Subject to paragraph 7, the opt-out which meets the reqmrements laid down
in this Rule shall be regarded as effective from-the date of entry in the register. If the

requirements are missing or incorrectly recorded, a correction may be lodged with the Registry.

The date of entry of the correction and the date of receipt of the payment shall be noted in the
register and the later date shall be the date of correctlon The opt-out shall be effective from the
date of correctmn

7. In the event that an ‘action has been cominenced before the Court in’ respect ofa patent {or

’ patents) and/or an application (or applications) contained i in an Apphcatlon to opt out prior to

the date of entry of the Application to opt out in the register or prior to the date of correction
pursuant to paragraph 6, the Application to opt out shall be ineffective in respect of the patent

'(or patents) and/or application (or applications) in question, 1rrespeet1ve of whether the action is

pendmg or has been concluded.

8. A proprietor (or proprietors) of a patent (or patents) or an apphcatlon (or apphcanons) the :

subject of an opt-out pursuant to this Rule miay lodge an Application to withdraw in respect of
the patent or application or of one or more of the patents or applications, but not in respect of

different Contracting Member States for which the European patent has been granted or which'
__have ‘been designated in the application. The Application to withdraw shall contain the
: parﬁculars in accordance with paragraph 3 and shall be accompanied by the fixed fee in

accordance with Part 6; paragraph 5 shall apply mutatis mutandis. Subject to the receipt of the

fixed fee the Reggstraxj shall as soon as practicable enter the Application to withdraw in the

-2
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regmter and the mthdrawal shall be regarded as effectxve from the date of entry in the reglster

Paragraphs 1(b) and 6 shall apply mutatis mufandzs

9. In the event that an action has been commenced before a court of a Contracnng Member

State i in a matter over which the Court also has Junschctzon pursuant to  Article 32 of the

Agreement in respect of a patent or apphcatzon contained in an Application to mthdraw, prior
to the entry of the Application to withdraw in the reglster or any time before the date pursuant to

paragraph 6, the ‘Application to withdraw shall be' ineffective in respect of the patent or

apphcatxon in questzen, zrrespectwe of whether the actlon is pendmg or has been concluded

10. Where an application for a European patent subject to an opt-out pursuant to this Rule
proceeds to grant as a European patent with unitary effect, the _proprietor(s) shall notzfy the
Registry. The opt-out shall be deemed to have been Wlthdrawn in respect of the Contractmg
Member States covered by the European patent with unitary effect at the date of the registration

of the unitary effect and the Regmtrar shall as soon as pracucable enter the withdrawal in the

register in respect of such Contractmg Member States. No fee shaﬂ be payabla pursuant to

. paragraph 8.

11LA patent or apphcatmn the subject of an Apphcatmn to mthdraw w}uch has been’ entered on’
- the reglster may not thereaﬁer be the subject of : a further Apphcatmn to opt out :

12. The Regxstrar shaﬂ as soon as practzcable no’afy the European Patent Office and the natzonai ,

patent office of any Contractmg Member States concemed of the entnes in the reglster pursuant

1o paragraphs 6 and 8

[13. Apphcat:ons acoepte(i by the Regzstry before the enuy mto force of the Agreement shaH be
} treated as entered on the Reglster on the date of entzy into force of the Agreement } :

_ Res’atzan wzth Ag?eemenz Artzcle 83 (3) and (4)

Rule 6 Servxce and supply of erders, deczsmns, Wrxtten pleadmgs and other documents

: 1 The Re gistry shaﬂ as soan as practlcabie serve, in accordance wﬂ:h Part 5 Chapter 2

('b) wntten plcaémgs and other documents ofa party cm k eoﬁler pa.rty’

© Where apphcabie the Regmtry shail mform the partzes of the oppemlmty to reply or to take any‘ P
~ other appropnate step in the proceedmgs and of any tlme penod fcr so domg L

2. 'Ihe Reglstry shaﬂ aisg as soon as practicabie suppiy to the partzes copies ef docaments o

3. Where the postal cr electromc address for service provxded by a party pursuant ’to these Ruies
- has changed that party shall give notxce to the Reglstry and to every other party as soon as such .
vchange has taken place o : : ‘ S

Rule 7 Language of wntten pleadmgs and wntten ewd :

L Wnﬁen pieadmgs and other documents, mcludmg wrxtten ev1dence shall be Iodged in the
o language of the proceedmgs unless the Court or these Rules otherwme prov;de S

2 Where these Rules or the Court reqmre a pleadmg or ather decument to be translated it shall' »
not be necessary to’ prov:de a formal cert;ﬁcatzon by the translator as to the accuracy of such :

- 23 “
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- translation unless the accuracy is challenged by a party or such certification is ordered by the

Court or required by these Rules.
Rule 8 — Party and party's representatlve ]
1. A party. shall be represented in accordance with Artlcle 48 of the Agreement uniess otherwise

provided by these Rules [Rules 5_ 88.4 and 378.5].

2. For the. purpose of all proceedings in relation to a patent, where these Rules provide that a

party performs any act or that any act be performed upon a party that act shall be performed by

or upon the representative for the time bemg of the party.

3. Except where these Rules provide otherwise, a party shall not communicate with the Court
without informing the other party or parties. Where such communication is in writing, the

communication should be copied to the other party or parties unless these Rules provxde that the -

Court will supply a copy to the other party or partles

4. For the purposes of proceedings under these Rules in relation to the proprietor(s) of a
European patent with umtary‘eﬂ'ect the person(s) shown in the Register for unitary patent
protection referred to in Article 9(1)(g) and (h) of Regulation (EU) Nr.1257/2012 as the
proprietor(s) shall be treated as such. If during proceedings before the Court a new proprietor is
recorded in the Register for unitary protection, the former registered proprietor(s) may apply to

the Court pursuant to Rule 305.1(c) for the substitution of the new proprietor.

5. Subject to paragraph 6, for the purposes of proceedings under these Rules:

(a) in relation to the proprietor(s) of a European patent, the person(s) entitled to be registered as

proprietor(s) under the law of each Contracting Member State i in which such European patent

has-been validated shall be treated as the proprietor(s) whether or not such petson(s) are in fact

recorded in the register of patents maintained in such Contracting Member State (hereinafter
“national patent register”); and

(b) in relation to the apphcant(s) fora European patent(s), the person(s) entltled to be registered
as applicant(s) whether or not such person(s) are in fact recorded as such in the European Patent

~ Register kept by the European Patent Office.

(c) For the purposes of paragraph 5, there shall be a rebuttable presumption that the person(s)

- shown in each national patent register and the European Patent Register kept by the European

Patent Office zs/are the person(s) entitled to be registered as proprietor(s) or applicant(s) as the
case may be

6. For the purposes of proceedings pursuant to Rule 43 and Rule 60 in relatlon to a European
patent, the person(s) shown in the register of patents maintained in-each Contracting Member,

State in which such European patent has been validated as the proprietor(s) shall be treated as

: stich for each such Contracting Member State or, as far as no such person is registered in a
national patent register, the last person shown recorded as propnetor in the European Patent

Register kept by the European Patent Ofﬁce

Relation with Agreement: Article 48

-4 .
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Rnle 9 Powers of ﬂ'xe Court

1. The Court may, at any stage of the proceedmgs of 1ts own motlon or on reasoned request by

_ a party, order a party to take any step, answer. a.ny questlon or prowde any clanﬁcatlon or
‘cvxdence w1thm time penods to be; spemfied i .

2. The Court may dxsregard any step, fa.ct, evxdence or: argument which a party has not takcn or
submitted in accordance with a time hmlt set by the Court or these Rules

3. Subject to paragraph 4,ona reasoned request by a party the Court may

(a) extend, even. retrospectlvely, a tlme penod referred to in these Rules or 1mposed by the

Court; and
(b) shorten any such time period.

4. The Court shall not extend the time. penods referred to in Rule- 198 1, Rule 213 1 and ‘
Rule 224.1.

S  ,, ‘-2‘5"
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PART 1 - PROCEDURES BEFORE THE COURT OF FIRST INSTANCE

" Rule 10 — Stages of the proceedings (inter partes procéedings)

Proceedings before the Court of First Instance shall consist of the following stages:

(a) a written procedure;- \‘ | 4 ‘

(b) an interim procedure, which”may iﬁclude an inferim oonference with the parties;

(c) an oral procedure which, subject to Rules 1 16.1 and 117, shall include an oral hearing of the
parties where necessary; ,

da procedure for the award of damages, which may include a procedure to lay open books

(e) a procedure for cost decisions.

' Relation with Agreement: Articles 52, 68 and 69

Rule 11~ Settlement

1.‘At any stage of the proceedings, if the Court is of the opinion that the dispute i is suitable for a
settlement, it may propose that the parties make use of the facilities of the Patent Medlatlon and

Arbitration Centre (“the Centré”) in order to settle or to explore a settlement of the dispute. In

particular the Judge—rapporteur shall during the interim procedure, especially at an interim
conference in accordance with Rule 104(d), éxplore with the parties the possibility of a
settlement, including through mediation and/or arbitration, using the facilities of the Centre.
Parties who choose mediation in an-attempt to settle a dispute are subsequently not prevented

- from initiating judicial proceedings before the Court in relation to that dispute by the expiry of

limitation or prescription periods durmg the mediation process, which will stay the limitation or
prescription penods until the end of the mediatiori process.

2. Pursuant to Rule 365 the Court shall if requested by the parties, by decision confirm the
terms. of any settlement or arbitral award by corisent (irrespective of whether it was reached

" using the facilities of the Centre or otherwise), including a term which obliges the patent owner.

to limit, surrender or agree to the revocation of a patent or not to assert it against the other party

and/or third parties. The parties may agree on costs to be awarded or may request the Courtto

decide on costs to be awarded in accordance with Rules 150 to 156 mutatis mutandis.

3. Save for the purpose of enforcing the terms of any such settlement agreement by any person

no opinion expressed, suggestion made, proposal put forward, concession made or document

drawn up for the purposes of settlement may be relied on as evidence by the Court or the parties
in proceedings before the Court or any other court unless such matter was expressed to be made
on an open basis and freely disclosable to the Court or any other court.

Relation with Agreeme'nt: Articles 35, 52(2) and 79 -

-26 -
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CHAPTER 1- WRITTEN PR.CEDURE

'SECTION 1 INFRINGEMENT ACTION

Rule 12 - Exchange of Wntten pleadmgs (mfrmgement actxon)

1. The wntten procedure shali consxst of

~ (a)the Iodgmg ofa Statement of claim (by the clannant) {Rule 13] _ ;
(b) the lodging of a Statement of defence (by the defendant) [Rules 23 and 24], and, optionally

(c) the lodging of a Reply to the Statement of defence (by the clalmant) [Rule 29(b)] and
(d) the lodging of a Rejomder to the Reply (by the defendant) [Rule 29(0)]

2. The Statement of defence may mclude a Counterclaxm for revocatton [Rule 25.1].

3. If a Counterclaim for revocatlon IS Iodged | ‘ |

(a) the clalmant and any propnetor ‘who becomes a party pursuant to Rule 25.2 (heremafter in
this Rule 12 and Rules 29 t0 32, “the proprietor”) shall lodge a Defence to the Counterclaim for
revocation [Rule 29(a)], Whlch may mclude an Apphcatlon to amend the patent by the
propnetor [Rule 30, - - ,

{b) the defendant may lodge a Reply to the Defence to the Ceunterclatm [Rule 29(6)], and

,(c) the clannant and the propnetor may lodge a Rejomder to the Reply to the Defence to the

Counterclazm [Rule 29(e)} , : : . :
4.Ifan Apphcat:on to amend the patent is lodged by the propnetor the defendant shall lodge a

- Defence to the Apphcatlon toamend the patent in the Reply to the Defence to the Counterclaim,
~ - .the proprietor may lodge a Reply to the Defence to the Apphcatlon to amend and the defendant '
. may lodge a Rejoinder to such Reply [Rule 32} i : AETE -

5. The Judge-rapporteur may alIow the exchange of further Wntten pieadmgs, thhm tnne

: penods to be spec1ﬁed [the 36]

1. The clatmant shali lodge a Statement of clatm Wlth the dlwsmn chosen by hnn [Artlcle 33 of

’ theAgreement}whtchshaIlcontam R s

J(a) the name of the claxmant and, where the clannant 1s a corporate enttty, the locatmn of its

reglstered office, and of the elannant’s representanVe, b

) (b) the name of the party agamst whom the Statement is made (the defendant), and Where the
' defendant isa eorporate entity, the locatton of its regstered ofﬁce, e ; ,

“(c) postal and electronic addresses for: servxee on the clannant and the names of the persons

authorxsed to accept semce,

(d) postal and, where available, electromc addresses for semce on the defendant and the names

of the persons authonsed to accept serv1ce, if known, e

Co27-
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(e) where the claimant is not the proprietor or not the only propnetor of the patent (or patents)

concerned, postal and where available, electronic addresses for service on the proprietor and the

names and addresses of the persons authorised to accept service, if known;

(f) where the claiinant is not the proprietor of the patent (or patents) concerned, or not the.only -

propnetor, evidence to show the claimant is entttled to commence proceedmgs [Article 47(2)

and (3) of the Agreement];
(g) details of the patent (or patents) concemed, including the number (or numbers);

(h) where applicable, information about any prior ot pending proceedings relating to the patent
(or:patents) concerned before the Court including any action for revocation or a declaration of
non-infringement pending. before the central division and the date of any such actlon, the

" European Patent Office or any other court or authority;

(i) an indication of the d1v1310n .,whlch shall hear the action [Article 33(1) to (6) of the
Agreement] with an explanation of why that division has competence; where the parties have
agreed in accordance with Article 33(7) of the Agreement, the indication of the division whlch
shall hea;r the action shall be accompanied by evidence of the defendant's agreement

@ where applicable, an indication that the actlon shall be heard by a single ]udge [Artlcle 8(7)
of the Agreement], accompanied by evidence of the defendant's agreement,

&) the nature of the claim, the order or the remedy sought by the claimant;
(1) an indication of the facts telied on, in partlcular ‘

(i) one or more instances of alleged infringements or threatened mﬁ'mgements spec1fymg the
" date and place of each;

(ii) the identification of the patent claims alleged to be mﬁ'mged

(m) the evxdence relied on [Rule 170.1], where available, and an indication of any further
evidence which will be offered in support; .

-

(n) the reasons why the facts relied on constitute an mfrmgement of'the patent clalms including

~ arguments of law and where appropriate an explanation of the proposed claim mterpretatxon

(0) an mdlcatlon of any order the claxmant will seek during the interim procedure [Rule 104(e)];

(p) where the claimant assesses that the value of the mfrmgement actlon excesds [EUR***] an
indication of the value; and '

(g) a list of the documents, including any witness statements referred to in the Statement of
claim, together with any request that all or part of any such document need not be translated
and/or any request pursuant to Rule 262.1.

2. The claimant shall at the same time supply a copy of each of the dccuments referred to in the
Statement of claim.

3. The Judge-rapporteur shall decide on any request made pursuant to ‘Rule 13 1(g) as soon as
practicable after his designation pursuant to Rule'18.

.28 -
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Rnle 14 Use of Ianguages under Article 49(1) and (2) of the Agreement

1. Without prejudlee to Amales 49(3) to (6) of the Agreement and subject to Rules 14.2, 271 7
and Rules 321 to 323 proeeedmgs shall be conducted. o ,

(@)in the official Ianguage or one of the ofﬁcxal languages desxgnated as language(s) of

= proceedmgs pursuant to Artlcle 49( 1) of the Agreement or . S
. (b)in a language desxgnated as language of prooeedmgs by a Contractmg Member State |
=) .~ pursuant to Article 49(2) of the Agreement.
2. Where a Contraetmg Member State hosts a local division or parﬁcxpates i a 'i'eglonal
~ division for which several languages have been de51gnated pursuant to Article 49(1) and/or
Article 49(2) of the Agreement: , ,
= - (a) sub;ect to paragraphs 2(b) and (c), the claxma.nt may choose a as the language of proceedmgs

' any of the language(s) des1gnated pursuant to Artlcle 49(1) and/or Article 49(2) of: the
™ Agreement

(b) in proceedmgs before a local or regmnal dmsmn ina Contraetmg Member State against a
defendant who has his domlcxle or prmmpal place of busmess in that Conu'actmg Member State

- 'igo‘g.i-ROP,'lsD'lom'ZOlS

where the action- could not be brought pursuant to Article- 33(1)(a) of the Agreement before any
other local or regional d:wsmn proceedinigs shall be conducted in the official language of the
- Contracting Member State ‘(paragraph l(a)) Where a des1gnatxon by a: Contracnng Member
~ State having several official regmnal languages so indicates, proceedings shall be conducted in
L the official language ofther reglon in which the deferidant has his domlcﬂe or principal place of
""i busmess ‘Where thiere are two or more such defendants whose domlclle or prmc1p1e place of
business ‘has ‘different regional 1anguages, the claimant may choose the 1anguage from the -
regmnal languages in questxon Where a designation by a Contractmg Member State hamg

b o several ofﬁcxai Ianguages 80 mchcates prooeedmgs shall be conducted in the ofﬁc:al Ianguage

. of the defendant, Where there are two or ‘more such defendants wn'h dtfferent of‘ﬁmal

- R “1anguages the. clannant may choose the language from the oﬁcual languages in questlon

~ | division or for one or more local d1v1310n(s) hosted in a Member State so. mdlcates, the judge
rapporteur may order in the interest of the panel to prowde that judges may use in the: oral

make any order and deliver any decision in the language accordmg to paragraph l(a) together
with a ceruﬁed translatmn for the pm'pose of the Rule 118 8 mto the language accordmg to

_~ pmeraphl(b) DR R B BT
3. The Reglstrar shall mamtam a hst of languages commumcated by Contraetmg Member

Contracting Member Sta‘ces made puxsuant to paragraph 2(b) and (o) The hst shall be made
pubhcally avaﬂable onlme i o S RTRNEE

{c) Where a des1gnatlon ofa language under Artxcle 49(2) of the Agreement fora regmnal 1

‘ proceedmgs the language accordmg 1o paragraph @) and lor to provﬁie that the Court may

States pursuant: to Artlcle 49(1) and Artiele 49(2) of the Agreement as well as des1gnatmns by

4. 'I'he Reglstrar shall retum any pleadmg lodged m a language oﬂler than the language of
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ﬁroceedings.
Rule 15 ~ Fee for the infringément action
1. The claimant shall pay the fixed fee for the infringement action in accordance with Part 6.

2. The Statement of claim shall not be deemed to have been lodged until the fixed fee for the
infringement action has been paid, unless otherwise provided. :

Relation with Agreement: Articles 36(3), 70 and 71
Rule 16 ~ Examination as to formal réq’uirements of the Statement of claim

1. The Registry shall as soon as practicable check whether 6ne or more of the patents concemed-

is the subject of an opt-out pursuant to Article 83(3) of the Agreement and Rule 5. In the event

of an opt-out the Registry shall as soon as practicable inform the claimant who may withdraw or
amend the Stitement of clann as appropnate

2. The Registry shall, as soon as practicable after the lodging of the Statement of claim,

" examine whether the requirements of Rules 13.1.(a) to (k), 13.2, 14 and 15.1 have been

comphed with.

3.If the claimant has not complied with the requn'ements referred to in paragraph 2, the"

Registry shall as soon as practlcable mv1te the claimant to:
(2) correct the deficiencies within 14 days of service of such notification; and .

(b) where applicable, pay the fee for the inﬁ"in'gement‘action Wifhin said 14 days.

v, 4. The Registry shall at the same time inform the claimant that if the claimant faﬂs to correct the

deficiencies or pay the fee within the time- stated, ‘a decision by default may be given, in
accordance with Rule 355. :

5. If the claimant fails to c()rrect the deficiencies or pay the fee, the Registry shall inform a

judge of the division who may reject the action as inadmissible by a decision by default. The

judge may g1ve the claimant an opportunity to be heard beforehand.

Rule 17 — Recording in the register and assignment (Court of Flrst Instance,
infringement action)

1. If the requirements referred to in Rule 16.2 have been complied with, the Registry shall as
soon as practxcable

" (a) record the date of receipt' of the Statement of clalm anid attribute an action number to the file;

(b) record the file in the register; and
(c) inform the claimant of the action number of the file and the date of receipt.

2. The action shall be éss1gned to a panel of a division according to Rule 345.3. Whére
requested by the parties the action shall be assigned to a single judge in accordance with
Rule 345.6. ‘

3. The following shall detenmne the distribution of ‘actions between the seat of the central
division and its sections. :

- 30 --
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. PROCEDURE WEIEN T]IE DEFENDANT RAISES A PREL]M]NARY OBJECTION

: Rule 19 Prehmmary objectmn

2 A Prehmmary objec‘aon shall contam

1809.1-RoP-18D-10.07.2015

(a) Where an action mvolves a smgle patent havmg a smgle classxﬁcanon, the Registry shall

- allocate the action to the seat or the section of the central division appropriate to- the

classification of the patent accordmg to Annex I of the Agreement The presxdmg Judge of the
seat or that sectlon shall a531gn the actmn to a panel

(b) Where an action mvolves more than one patent and a magenty of the patents have a smgle
classification appropriate to the seat or a single section of the éentral division according to

- Annex II of the Agreement, the Registry shall allocate the action to the seat or that section ofthe
central dlwsmn ‘The presiding judge of the seat or that sectxon shall assign the action toa panel )

(c) Where nelther paragraph (a) nor ®) apphes, especlally where
(1) the actxon involves a smgle patent havmg more than one clasmﬁcatmn or

(ii) where the aetlon involves more than one patent and no majority of the patents have a
single ¢ classxﬁcatlon correspondmg to the seat or to one of the secﬁons -of the eentral d1v1sxon,

the Registry.shall refer the action to the preszdmg judge of the seat or the section appropnate to
the first classification of either the single patent or, ‘where the action involves more than one
patent, the patent first listed in the Statement of claim, accordmg to Annex I of the Agreement.
If the respectlve pres1dmg judge considers that the reference of the action is appropriate, he

- shall assign it to a panel. If he considers otherwise, he shall refer the action to the presiding

judge of either the seat or the other section of the central division he considers appropnate, who

shall likewise consider whether the re-allocation of the action is appropriate. If that presiding -
- judge considers otherwise, he shall. refer the action to the President of the Court of First

Instance, who shall allocate it to the seat or the section of the central dmsxoe he cons1ders

: apprepnate The respecnve pre51dmg Judge shall ; ass1gn the actlon to a panel

Rule 18- Des1gnatmn of the Judge-rapporteur

~ The presuhng Judge of the panel t0 Whlch the action has been assxgned [Rule 17 2] shall

‘designate one legal judge of the panel as Judge-rappoﬂ:eur The presiding judge may deSIgnate i
himself as Judge-rapporteur The Registry shall as soon as praencable noni'y the clalmant and
 defendant of the 1dent1ty of the Judge-rapporteur B R

1L W1thm -one mionth: of service of the Statement of clann, the defendant may ledge af
3 Prehmmary oblectlon co.ncermng : : S : ; :

(a) the junsdletlon and competenee of the Ceurt mcludmg any objectxon that an opt-out
: pursuant to Rule 5 apphes to the patent that is the subJect of’ the proceedlngs‘: o :

®) the competence of the leISIOIl mdxeated by the clalmant [Rule 13. 1(1)1’ - ;;,‘ SR
e (C) the Ianguage of the Statement of claun [Rule 14] :

T

‘ 4 The aetlon shall be regarded as havmg eommenced before the Court as ﬁ.'om the date of f
_recelpt attnbuted to the: Statement ofclaim. - -~ NS e : , :
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(a) particulars in accordance with Rule 24.i(a) to (c);
(b) the decision or order sought by the defendant;
(c) the grounds upon which the Prelimmary_objectioﬁ is based; and

(d) where appropriate the facts and evidence relied on.

3. The Preliminary objection shall bey drawn up in the language pursuant to Rule 14,

4. If the action has been commenced before a rcglonal division the defendant may by a
Preliminary objection request a transfer of the action to the central division pursuant to
Article 33(2) of the Agreement. The Preliminary objection shall in- such 4 case contain all facts

-and evidence supportmg the existence of the same mﬁ‘mgement in three or more regional

divisions.

5. The Registry shall as soon as practicable invite the claimant to comment on the Preliminary

‘objection. Where apphcable the claimant may of his .own motion correct any deficiency

[Rule 19.1(b) or (c)], within 14 days of service of notification of the Preliminary objection.

Alternatively the claimant may submit written comments within the same period. The
~ judge-rapporteur shall be informed of any correction made or written comments submitted by

the claimant. If the deficiency referred to in Rule 19.1(b) is corrected and the claimant has
indicated another division, which is competent, the judge-rapporteur shall refer the action to the
division indicated by the claimant, - , : :

6. The period for lodging the Statément of defence [Rule 23] shall not be affected by-thé

"lodging of a Preliminary objection, unless the judge-rapporteur decides otherwise.

77. The defendant’s failure to lodge aPrehmmary objection within the time period referred to in

Rule 19.1 shall be treated as a submission to the jurisdiction and competence of the Court and *

the competence of the division chosen by the claimant.

Rule 20 ~ Decxsmn or'order ona Prehmmary ob;ectmn

" 1.As soon as practicable after the expiry of the period referred to in Rule 19.5, the-
_ judge-rapporteur shall decide the Preliminary objection. The judge-rapporteur shall give the
. parties an opportunity to be heard. The decision shall include instructions to the parties and to

the Registry concermng the next step in the proceedings..

2. Where " the Preliminary objection is to be dealt with in the main proceedmgs the

N Judge-rapporteur shall inform the parties.

Rule 21 - Appeal against decision or order on a Preﬁminary- objection

1. A decision of the judge-rapporteur allowing the Prelnnmary objectlon may be appealed

pursuant to Rule 220.1(a). An order of the judge-rapporteur rejecting the Prelumnary obj ectton
may only be appealed pursuant to Rule 220.2.

2. If an appeal is lodged; proceedings at first instance may be stayed by the ]udge-rapporteur or

the Court of Appeal on a'reasoned request by a party

-32-
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, 'Rule 25 Counterclalm for revocatmn
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VALUE-BASED FEE FOR m:n INFRINGEMENT ACTION s
: Rule 22 - Value-based fee for. the mfrmgement acﬁ9n

L The value of the m:&mgement actlon shall be deternnned by the judge-rapporteur takmg into
“account the value ef the dtspute as assessed by the pames, by way of an order dunng the mtenm
_procedure.’ S LT s

2. Where the: value of the mﬁmgement actmn exceeds [EUR***], the elalmant shall pay a

valueubased fee for the mﬁ:mgement acnon, in aeeordanee thh Part 6 [Rules 370.2(b) and
371.4]. , ,

STATEMENT OF DEFEN CE :

) Rule 23 — Lodging of the Statement of defence

The. defendant ‘shall Iodge a Statement of defence Wlthm three months of service of the "

Statement of claim,

" Rule 24 -Contents of the Statement of ‘defenee B

The Statement of defence shall eontam e s i
(@ the names of the defendant and of the. defendant’s representattve, e

‘(b) postal and eleetromc addresses for semee on the defendant and the names and addresses of /
- the persons authonsed to aceept serwce Rt LeE :

(d) an mdtcatton Whether the defendant has lodged a Prehmmary objectlon [Rule 19],

,(e) an mdxeatton of the faets rehed on, mcludsng any ehallenge to the facts rehed‘on by the ‘

L (t) the ewdence rehed on [Rule 170 1], where avadable, and an mdlcanon of any ﬁ.uther
‘ ?jevxdencewhlehmllbeofferedmsupport g Sir R e i

: (g) the reasons why the aenon shall fail, arguments of la ,and any argnment ansmg fmm the ‘
~ - provisions. of Article 28, of the Agreement and where appropnate any ehallenge o the
» ',clannant's proposed clann mtetpretatwn, e BT e T S k. ‘
- (h) an indication of any order. the defendant will seek m respeet of the mﬁmgement actlon o
i durmgthemtemnprocedure [Rule 104(e)], : e T e

_(1) a statement Whether the defendant dxsputes the elaxmant’s assessment of the vahxe of the |

mﬁ'mgement actlon and the grounds for such dISpute, and

. | @G)a hst of the docmnents, mcludmg any thness statements referred to :mﬂthe Statement of
- defence together with any request that all or part of any such document need not be translated
: and/or any request pursuant to RuIe 262 1. Rule 13 2 and 3 shall apply mut‘ahs mutandzs :

LI the Statement of. defence meludes an assertton that the patent (or patents) alleged to be

mfrmged is (are) mvahd the Statement of defence shall mclude a Counterclalm agamst the

| : -33 -
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proprietor(s) of the patent (or patents) for revocation of said patent (or patents) in accordance
with Rule 43. The Counter¢laim for revocation shall contain: o

(2) an indication of the extent to which revocation of the ‘patent (or patents) is requested;

" (b) one or more grounds for revocation, which shall as far as Vpossible be. supported by
_ arguments of law, and where appropnate an explanatmn of the defendant’s proposed claxm

constructlon,

(c) an mdlcatlon of the facts relied on;

(d) the ev1dence relied on, where available, and an indication of any further evidence which will

be offered in support;

(€)an indication of any order the defendant will seek during the interim procedure
[Rule 104(e)];

(f) where the defendant assesses that the value of the dispute including the Counterclaim
exceeds the value of the infringement action by more than [EUR***] an indication of the value
of the dispute including the Counterclaini; . .

(g)a statement of his position, if any, on the op‘aons prov1ded for in Artlcle 33(3) of the
Agreement and Rule 37.4; .

(h) alist of the documents, mcludmg ahy w1tness statements, referred to in the Counterclaim for
revocation together with any request that all or part of any such documents need not be
translated. Rule 13.2 and .3 shall apply mutatzs mutandis; and

(i) insofar as the proprietor(s) of the patent (or patents) are not claimant(s) in thé infringement
proceedings, the inforimation requiréd by Rule 13.1(b) and (d) in respect of said propnetor(s)

2. Where the claimant is not the proprietor or not the only proprietor of the patent (or patents)
concerned, the Registry shall as soon as practicable serve a copy of the Counterclaim for

_revocation on the relevant propxjiétor(s) in accordance with Rule 13.1(e) and shall supply a copy

of each document referred to in paragraph 1(h). Rule 271 shall-apply mutatis mutandis. The

proprietor(s) in question shall become a party (parties) to the revocation proceedings and shall.

be treated as defendant(s) in all subsequent proceedings. The proprietor(s) shall provide details
pursuant to Rule 13.1(e) if not already provided by the claimant.

Rule 26 Fee for the Counterclaim for revocation

, The defendant shall pay the fee for the Counterclam for revocatmn m accordance with Part 6.
Rule 152 shall apply mutatis mutandzs o : :

Rule 27 - Exammatlon as to formal requn'ements of the Statement of defence

1. The Registry shall, as soon as practicable after the lodging of the Statement of defencé:

(a) examine whether the _requirements of Rule 24.1(a) to (d) have been complied with; and B

(b) if the Statement of defence includes a Counterclaim for revocation, examine whether the v
- obligation to pay the fee pursuant to Rule 26 has been complied with.

2. If the Registry considers that the Statement of defence or the Counterclaiin for revocation
does not comply with any of the requirements referred to in paragraph 1, it shall as soon:as

-34 -
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' (2) correct the deficiencies noted, \mtlnn 14?fdaysf6f sefvicé of such notification; and

(b) where epphcab§e, pay the fee for the Counterelaml for revocaﬁon, wﬁhm said 14 days.
3. The Registry shall at the same txme mfozm the defendant that if the defendant fails to correct

‘the deficienicies or pay the fee within the time stated a decxsmn by defauit may be given, in’

accordance with Rule 355.

4. If the defendant fails to correct the deficiencies or to pay the fee for the Counterclaim for
revocatmn, as appropriate, within said 14 days, the Registry shall mfon:n the judge-rapporteur

who may give a decision by default He may gwe the defendant an opportnmty to be heard

beforehand.
Rule 28 — Fnrther schedule ' , ‘
As soon as practicable after service of the Statement of defenee the Judge-rappertem shall,

after consultmg the parties, set a ‘date and time for an interim’ eonference (where necessary

[Rule 101. 1]) and set a date for the orai hearmg The Judge~rapportem may set one aitematlve
date. .

DEFENCE TO THE COUNTERCLAH&& FOR REVOCATION, REPLY TO THE STATEMENT OF THE

DEFENCE AND A?PLICATION TO AMEND THE PATENT AN‘.B REJO].NBER TO '{‘HE REPLY R

‘ Rule 29 Lodgmg of Defence te the Counterclmm far revoeatmn, Reply to the Statement
- of tiefence and Re}emder to the Reply Sl : , -

(a) Wxthm two months of service of a Statement of defence Whlch mcludes a Counterciazm for,

revocation, the claimant shall Iodge a Defenee tothe Counterclaim for revocation tegether with

any Reply to the Statement of defence and any Apphcatmn to amend the patent pursuant to.
Rule 30, ﬁappllcable e T e e e e T T

b(b) Within two months of semce of a Statement Df defence thh does\ net melude a
- Counterc}ann for revocatmn, the ciaunant may lodge a Reply to the Statement of defence

(c) Wxthm oné month of service of a Reply to the Statement of defence Whlch does net mclude‘
* a Counterclaim for revocation the defendant may-lodge a Rejoinder to the Reply to the
- Statement of defence. The Rejomder ta the Replyto the Statement of defence shaﬂ be hmlted to ,

a response to the matters razsed in the Repiy to the Statement of defence I

(d) W}thm two menths of service of the Defence to Counterclalm the defendant may Iodge ak
Reply to the: Defence to the Counterclaim together with | any Re;omder to the Reply to the -
_Statement of defence and any Defence to an Apphcatlon to amend the patent pursuant 0

RuIe 32 1f appkcable o

'(e) Wlthm one month ef the semce of the Reply to the Defence to the counterclalm the
* claimant’ may Iodge a Rejomder to the Reéply together with any Reply to the Defence to an
Application to amend the patent pursuant to Rule 32, if apphcable The Re;omder to the Reply‘ ‘

 to the Statement of defence shall be hmzted toa response to the matters rmsed in the Reply to

the Statement of defence

B

® Where the ciazmant is not the propnetor of the patent, alI references to the cialmant m th13: .
' Ruie 29 regardmg an Apphcatzon to amend the patent shall be read as meiudmg the proprletor ‘

; -35-
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Rule 29A — Contents of fhe Defence to the Counterciaim
The Defence to the Counterclaim for revocation shall contain:

(a) an indication of the _faets relied on, including any challenge to the facts relied on by the
defendant; , .

(b) the evidence relled on [Rule 170.1], where avallable and an mdmatlon of any. further
ev1dence which will be offered in suypoﬁ

(c) the reasons why the counterclaim for revocation shall fail, including arguments of law and
any argument as to why any dependent claim of the patent (or patents) is independently valid;

(d) an indication of any order the claimant and the proprietor will seek in respect of the

revocation action at the interim conference [Rule 104(e)];

(e) the claimant’s and the ‘proprietor’s response to the defendant’s choice of option, if any;

'prov1ded for in Article 33(3) of the Agreement and Rule 37:4;

(f) the claimant’s and the proprietor’s response to the defendant’s assessment of the value of the
dispute (including the Counterclalm) pursuant to Rule 25. 1(f); and

(g) a list of the documents, mcludmg any witness statements, referred to in the Defence to the

Counterclaim together with any request that all -of part of any such document shall not be

translated and/or any request pursuant to Rule 262 1, Rule 13.2 and .3 shall apply mutatis

» mutandzs

_Rule 30 - Apphcatxon to amend the patent

1. The Defence to the Counterclaim for revocation may include an Application by the

proprietor of the patent to amend the patent which shall contain:

(a) the proposed amendments of the claims of ‘the patent concerned and/or specification,
including where applicable and appropriate one or more alternative sets of claims (auxiliary
requests), in the language in which the patent was granted; where the language of the
proceedings [Rule 14.3] is not the language in which the patent was granted, the proprietor shall

* lodge a translation of the proposed amendments in the language of the proceedings, and where

the patent is a European patent with unitary effect in the language of the defendant’s domicilein

a Member State of the EU or of the place of the alleged infringement or threatenéd infringement
in a Contracting Member State if so requested by the defendant;

(b) an explanation as to why the amendments satisfy the requirements of Articles 84 and.

123¢2), (3) EPC and why the proposed amended claims are valid and, 1f applicable, why they »

are infringed; and

(c) an indication whether the proposals are conditional or unconditional; ‘the proposed

amendments, if conditional, must be reasonable in number in the circumstances of the case.

2. Any subsequent request to amend the patent may only be admitted into’ the proceedings with
the penmssmn of the Court ,

3. Where other proceedings involving the patent subject to an Aﬁplication pursuant to
Rule 30.1 are pending, the claimant shall notify the Court or the authority in question that such
an Application has been made and provide the information required in Rule 30.1(a).

-36 -
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Rule 31 - Value—based fee for the dxspute mcludmg the Connterclalm for revocatxon

1. The value of the chspute (mcludmg the Counterclalm for revocanon) shall be detenmned by
the Judge-rapporteur, taking into ‘account the value as assessed by the partles by way of an
order during t the mtenm procednre N

2. Where the value of the. d1spute mcludmg the Counterclann for revocation exceeds
[EUR**#]; the defendant shall pay a value-based fee for the dlspute in accordance mth Part 6

[Rules 370 2(b) and 371 4]

DEFENCE TO THE APPLICATION TO AMEND THE PATENT

Rule 32~ - Lodging of the Defence to the Application to amend the patent, the Reply to the |

Defence and the Rejomder to the Reply

* 1. Within two months of service of an Apphcanon to amend the patent, the defendant shallv
lodge a Defence to the Application to amend the patent settmg out whether he opposes the’

Application to amend the patent and, if so, why:

(a) the proposed amendments are ot allowable and .

(b) the patent cannot be mamtamed as requested

2. Where appropnate in view of the proposed amendments, the Defence to the Apphcatlon to
amend. the patent may contain subnnssmns n accordance thh Rule 45(d) to (h) and alternanve t
: non-mﬁ‘mgement subn:ussmns : : T , g

3. The propnetor may lodge a Reply to. the Defence to the Apphcanon to amend the patent

~ wﬁhm one month of service of the Defence and the- defendant may within one month_ of the

service of the Reply lodge a Rejomder to the Reply The Rejomder shall be Imnted to the
matters raised in the Reply S :

E APPLICATION B‘OR ALLOCATING A. TECHNICALLY QUALIFIED JUDGE TO THE PANEL

Rnle 33 Apphcatlon by a party for allocatmg a techmcally quahﬁed ;udge

‘ 1 Any party to the proceedmgs may lodge an Apphcatlen for allocatmg a techmcaﬂy quahﬁed;

Judge to the: panel whlch shall contain an mdlcatlon of the relevant field of technology

2. The Apphcatxon shall be lodged as early as possﬂ)le in the wntten procedure An Apphcatmn '

* lodged after the closure of the written procedure [Rule 35] shall only be granted if Justlﬁed in
. view of changed c:rcumstances, such as new subrmssmns presented by the other party and'
: allowedbythe(:ourt o ke SRl e

T the Tequirements of" paragraphs 1 and 2 have been comphed w1th;‘the PreSIdent of the

Court of First Instance shall aﬂoeate a techmcaﬂy quahﬁed Judge to the panel aﬁer consultmg
thejudge-rapporteur R N Fhelrdie s .

- Rule 34 Request by the Judge-rapporteur for allocatmg a teehmcaﬂy quahﬁed Judge e

B The Judge-rapporteur may at any tlme dunng the wntten procedure, aﬂ;er consultmg the
presiding judge and the parties; request the President of the Court of Fnst Instance to aﬂocete a

o techmcally quahﬁed Judge to the panel
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_2. Where a technically qualified judge is allocated to the panel, the judge-répport'eur may at any
time consult the technically qualified judge.

" LAST STEPS IN THE WRITTEN PROCEDURE -

Rule 35 — Closure of the written procedure

Followmg the exchange of wntten pleadmgs in accordance with Rule 12.1 and, where
applicable, in accordance with Rule 12.2 to .4, the judge-rapporteur shall ‘

(a) inform the parties of the date on which he intends to cIose the written procedure, without

~ .prejudlce to Rule 36; and

(b) where an interim conference is necessary [Rules 28-and 101.1], ccnﬁrm the date and the
time set for the interim conference [Rule 28] or inform the parties that an interim conferénce

* will not be held.

Rule 36 — Further exchanges of written pleadings

Wlthout prejudice to the powers of the-judge-rapporteur pursuant to Rule 110.1, on a reasoned
request by a party lodged before the date on which the judge-rapporteur intends to close the
written procedure [Rule 35(a)], the judge-rapporteur may allow the exchange of further written
pleadings, within a period to be specified. Where the exchange of further written pleadmgs is
allowed, the written procedure shall be deemed closed upon expiry of the spec1ﬁed penod

Rule 37 - Apphcatmn of Article 33(3) of the Agreement

1: As soon as practicable after the closure of the written procedure the panel shall decide by
way of order how to proceed with respect to the apphcatlon of Article 33(3) of the Agreement
The parties shall be given an opportumty to be heard [Rule 264]. The panel shall set out in its

- order brief reasons for its declsmn

2. The Panel may by order take an earlier decision if appropriate having considered the parties’
pleadings and having given the partles an opportumty to be heard [Rule 264].

3. Where the panel decides to proceed in accordance with. Article 33(3)(a) of the Agreement,

the judge-rapporteur shall request the President of the Court of First Instance to allocate to the
panel a techmcally qualified judge if not already allocated pursuant to Rules 33 and 34.

4, Where the. panel decides to proceed in accordance with Article 33(3)(b) of the Agreement,
the panel may stay the infringement proceedings pending a final decision in the revocation

‘procedure and shall stay the infringement proceedings where there is a high likelihood that the

relevant claims of the patent (or patents) will be held to be invalid on any ground by the final
decision in the revocation procedure

5. Where the panel dec1des to proceed in accordance with Article 33(3)(b) of the Agreement

and not to stay the proceedmgs, the judge-rapporteur of the regional or local division shall
communicate to the central division the dates set for the interim conference and for the oral
hearing according to Rule 28.
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COUNTERCLAIM FOR: REVOCATION REFERRED 'ro TBE CENTRAL DIVISION UNDER AR’I‘ICLE ‘

33(3)(8) OF THE AGREEMENT Fa

‘Rule 38 — Written procedure when the central divrsmn deals wrth a Counterclarm for
- revocation under Article 333)(b) of the Agreement : 1 ‘

When a Counterclarm for revocatlon is referred to the central dlwsron, it shall be dealt W1th as
follows o Lo , v SR s ;

(a)Rule 17. 2 and 3 shall apply mutatis mutandis;

(b) Rule 18 shall apply mutatis ‘mutandis: the premdmg Judge of the panel to whrch the
Counterclaim for revocation hasbeen asmgned shall desrgnate one legally qualified Judge of the
panel as }udge-rapporteur

(c) The judge-rapporteur shall give any ﬁlrther dlrectrons necessary for the future conduct of .

the written procedure before the central drvrsron

(d) Rule 28 shall apply mutatis mw‘andzs the Judge-rapporteur shall aﬁer consulting the partresk

set'a date and a time for the interim conference (where necessary [Rules 28 and 101]) and set a
.. date, and one altemauve date, for the oral hearmg e .

L Rule 39— Language of the proceedmgs before the central lelSlon

1 Where the Ianguage of the proceedmgs before the Iocal drvrswn or the reglonal dlvxswn
which referred the Counterclarm for revocation to-the central division is not the language in-
~ which- the patent was granted, the Judge-rappoﬁeur may order that the partres lodge, within a
penod of one month, a translation in the language in which the patent was granted of any

written pleadings and such other documents Iodged dunng the wntten procedure as t’ne
judge-rapporteur may d1reet S e DR T

9 Where appropnate, the _;udge-rapporteur may specrfy in hls order that only excerpts of

partles wntten pleadmgs and other documents shall be translated.

3 Where the language of the proceedlngs before the local d1v151on or the regxonal d1v1s1on is the “ :

language in which the patent was granted the pleadmgs served in accordance wrth Rules 24 25

- 29, 29a,30and325hallstand W e
| Rule 40 = Accelerated proceedmgs before the central dmsmn .

‘ central ' 'wsron where

(b) the regronal or local drvrsron has referred the counterclarm for revocatron to the central
B dlvrsron and where the mﬁrmgeme ‘tfactlon has not been stayed i : -

o Inthe Iatter case, the _;udge rapporteur of the panel of the central d;wrslon sha]l endeavour to set
 adate for the oral hearmg on the revocatlon actron pnor to the date of the oral hearmg of the

mfrmgement actron
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”‘1 ACTION REFERRED TO THE CENTRAL DIVISION UNDER ARTICLE 33(3)((:) OF THE
T AGREEMENT

. Rule 41 — Written procedure when the central division deals with the action under
Article 33(3)(c) of the Agreement , /

When.an action is referred to the central division under Artlcle 33(3)(c) of the Agreement it -
shall be dealt with as-follows:

(a) Rule 17.2 and .3 shall apply mutatis mutandzs The parties may request that the action be
heard by a single judge;-

(b) Rule 18 shall apply mutatis mutandis: the presiding judge of the panel to which the action
has been assigned shall designate one judge of the panel as judge-rapporteur;

R Y?

() dates already set under Rule 28 shall be confirmed wherever possible‘

I

(d) Rule 39 shall apply mutatis mutandis: the judge-rapporteur may order that the parties lodge
a translation in the lariguage in which the patent was granted of any written pleadings lodged
during the written procedure; where appropnate, the judge-tapporteur may specify in his order
that only excerpts of parties' written pleadings and other documents shall be translated.
Otherwise the pleadmgs lodged during the written procedure shall stand;

j () The judge-rapporteur shall give any further directions necessary for the future eonduct of
N ~ the written procedure before the central dmsmn

—_ SECTION 2 - REVOCATION ACTION ‘
© Ruled3 - Action to be directed égainst the patent proprietor

ol 1. Any action for the revocation of a patent shall be directed against the propnetor(s) of the
' - patent (or patents) .

~— 2. If the action for revocation is directed against the 'proprietor(s) in accordance with Rule 8.6
- (“the registered propnetor(s)”) but one or more of the registered proprietor(s) is not a proprietor-
_ within the meaning of Rule 8.5(a) or (b) (“the Rule 8.5 proprietor(s)”) each such registered

-~ proprietor shall as soon as practicable after service of the Statement for revocation apply to the” b :

. Court pursuant to Rule 305.1(c) for the substitution of the registered propnetor(s) by the
Rule 8.5 proprietor(s).

B " Relation with Agreement: Articles 47(5) and 65(1)

| Rule 44 - Eichange of written pleadings (revocatieh action) -

1. The written procedure shall consist of:

— (a) the lodgmg of a Statement for revocatlon (by the clzumant) [Rule 45], and

(b) the lodging of a Defence to revocatmn (by the defendant) [Rule 49]; and optionally
. : (c) the lodging of a Reply to the Defence to revocatlc_m (by the clalmant) .[Rule 51];

© (d) the lodging of a Rejoinder to the Reply (by the defendant) [Rule 52).

2. The Defence to revocation may include:

- 40 -
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. (a) an Apphcatlon to amend the patent (or Patents), and e

Q) a hst of the documents mcludlng any wittiess statemen‘
‘revocation together with any request that all or part of any such document need not be translated

(b) a Counterclann for mfnngement by the propneter(s) of the patent (or patents)

3.Ifan Apphcanon to- amend the patent is Iodged, the cIa:mant shall. Iodge a Defence to the
Application to amend the patent (or patents). The defendant may lodge a Reply to the Defence

to the. Apphcation The claimant may lodge a Rejomder to the Reply The Rejomder shall be
limited to a response to the matters razsed in the Reply : ; ;

4.2 Counterclalm for mﬁ'mgement is lodged, the clalmant shall Iodge a Defence to the
Counterclaim for infringement [Rule 56], the defendant may lodge a Reply to the Defence to
the Counterclann [Rule 56.3] and the clalmant may lodge a Rejomder to the Reply [Rule 56.4].

5. Rule 12.5 shall apply.
STATEMENT FOR REVOCATION
Rule 45 - Contents of the Statement for revocatmn :

The claimant shall, subject to point (b), lodge a Statement for revocation at the Reglstry in

accordance with -Article 7(2) of the Agreement and Annex i thereto The Statement for
‘revocatton shall contain: : G , . -

. (a) partzculars in accordance Wlth Rule 13, I(a) to (d) and 13 l(g), (h)

R ) where the pames have agreed to bnng the acnon before a Iocal dmsmn ora regmnal ,
 division in accordanceé with Article 33(7) of the Agreement, an indication of the division Whlch‘ ~
: shall hear the actxon accompamed by ev1dence of the defendant's agreement L

L y (c) where apphcable an md:catlon that the aetton shall be heard by a smgle Judge [Arncle 8(7) :
~of the Agreement] accompamed by evxdence of the defendant‘s agreement ' '

k ; (d) an mdlcanon of the extent to whtch revocanon of the patent (or patents) is requested

: (e) onie or more grounds for revocatton whlch shall ‘a8 far as possxble be supported by
’ arguments of law, and Where appropnate an explanatlon of the cla:mant’s proposed c1a1m L
i 'constxucnon, ,‘ e ' i

(f) an mdlcatlon of the facts rehed on, : k'

L (g) the ev1dence relied on, Where avallable and an mdxcatlon of any further ewdence whtch wﬂl ,
< be ot’feredm support ~ - A

. : (h) an md1catzon of any order the clalmant wﬂl seek dunng the mtenm procedure [Rule 104(e)} ,‘

" (1) Where the ciamxant assesses that the value of the revocanon actlon exceeds {EUR***] an
: mdlcatxon ofthe value, and ~ Gl T

and/or any request pursuant to Rule 262. 1. Rule 13 2 and 3 sha]l apply mutatzs mutandzs

. , Rule 46 Language of the Statement for revocatlon

: 1 Sub_}ect to paragraph 2 the Statement for revocatlon shall be drawn up in the language in o
Wlnch t’ne patent was granted. e S : :

W e T

referred to i m tﬁe: Statement'for o
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2. Where the parties have agreed to bring the action before a local ora reglonal d1v1s1on in

accordance with Article 33(7) of the Agréement, the Statement for revocation shall be drawn up :

in one of the languages referred to in Rule 14. 1(2) and (b).

Relation wzth Agreement: Article 49

Rule 47 - Fee for the revocation action

The claimant shail pay the fee for the ‘revoééﬁon action in accordance with Rule 57.2 and
Part 6. Rule 15.2 shall apply mutatis mutandis.

Relation with Agreement: Artz’cles 70and 71

Rule 16 on Exammatmn as to formal requlrements of the Statement of claim shall apply
| mutatis mutandzs

Rule 48 - Recordmg in the regxster and ass:gnment (Court of First Instance, revocation

action)
1. Rule 17 shall apply mutatis mz)tandi;s'

2. The Regxstrar shall notify the European Patent Ofﬁce that the patent (or patents) in question
is (or are) subject to an action for revocation. ,

Relation with Agreement: Articles 10 and 33

[Rule 18 on Designation of judge-rapporteur shall apply

1 Rules 19 (other than Rule 19, 4), 20 and 21 on Procedure when the defendant raises a-
: Prehmmary ebjection shall apply mutatzs mutandzs

DEFENCE TO REVOCATION

Rule 49 — Lodgmg of the Defence to revocatmn

1. The defendant shall lodge a Defence to revocation within two months of service of the

Statement for revocation.

2. The'Dgfence to revocation may include:
(a) an Application to amend the patent;

(b) a Counterclaim for infringement.

Rule 50 ~ Conténts of the Defence to revocation and Counterclaim for infringement

1. The- Defence to revocatlon shall contain the matters referred to in Rule 24. l(a) 1o (c) v
-Rule 29A(a) to (d) and (£) to (g) shall apply mutatis mutandis.

2. Any Application to amerid the patent shall contain the matters referred to in Rule 30. 1(a), (¢)

and an explanation as to why the amendments satisfy the requirements of Articles 84 and

123(2), (3) and why the proposed amended claims are valid. Rule 30.2 shall apply.
3. Any Counterclaim for infringement shall contain the matters referred to in Rule 13. 1(k) to

(q) and where the defendant assesses that the value of the dispute including the Counterclaim
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for mﬁmgement exceeds the value of the revocatmn actmn by more than [EUR***] an |
-assessment of the value of'the éxspute mcludmg the Counterclarm Rule 13.2 and .3 shall appiy

v

Wxthm two menths af sermcc of the Defence to revocanon the claunant may Eodge a Reply to -
~ the Defence to revocation tegether ‘with any- Defence t0 an Application to amend the patent.
pursuant to Rule 44.3 and 55 as well as any. Dcfence to the Counterclaim for infringement

pursuant to Rule 56.1, if apphcable

" Rule 52~ Re;olnder to the Reply

Within one month of the servzce of the Reply the defendant may Iodge a Rejoinder to the Reply
to the Defence to revocation together with any Reply to the Defence to an Application to amend

the patent pursuant to Rule.44.3 and 55 as well as any Reply to the Defence to the Counterclaim |
for infringement pursuant to Rule 56.3, if apphcable ’I‘he Rejomder shall be Inmted to a
'response to the matters raised in the chiy Ll e _

Rule 53~ Fee for the Counterclalm for mfrmgement

The defendant shall pay the fee far the Counterclalm for mﬁmgement m accordance wzth

Part 6. Rule 15.2 shall apply mutatzs mutandzs

Rule 28 on Further schetiale shaﬂ appiy mutatzs mutandw

;Rule 27 mt Exammatmn as to farmal reqmrements of the Statement af defence shali apply; ]
, ,;ﬁmutatzsmutandzs e S Do e e

:Defence and the Re,}omder to. the Reply i

‘ The Rejomder shall be- hmlted to matters razsed in the Reply i

'DEFENCE TO THE APPLICATION TO AMEND THE PATENT AND DEFENCE‘ To THE :
‘ COHNTERCLAII\&FGRINFR]NGEMENT : e Gl e

Rule 55 Lodgmg of the Befenee to the Apphcatmn m amemi :the patent, he Reply to the

Rule 320n Lodgmg of the Defence to the Apphcatmn to amend the: patent, the Reply to the -

Defence and the Rejomder to the Reply shaH apply mutatzs mutczndzs

o Ruie 56 Lodgmg of the Defence to the Cemnterclaxm for mfnngement

1 Wlthm two muntbs of service of a Counterclazm fer mfzmgement, the cia;mant shaﬁ Iodge a
‘ Defence: to the Countercla:tm fm' mﬁ’mgement : S R ;

2. The Defence to ﬂae Caunterclann for m&mgement shall contam the matters referred to in

ARule 24.1(e) to- (h) and () and a statement whether the claimant d;sputes the defendant’s
: assessment of the value of the dlspute (mcludmg the Counterciazm) pursuant to Rule 50 3 and :
: the reasons for such dispute. S g

3 The defendant may Iodge a Reply to the Defence to the Counterclalm for mﬁ'mgement thhm
,one monm. ; : : : SR

4 Wxthm t)ne monﬂl ef the servzée of the Reply fo the Befence 0 the Counterclazm for |
' mﬁ'mgement the claimant may lodge a Rejoinder to the Reply together with any Rejomder to

the Reply to the Defence to the Application to amend the patent pursuant to Rule 44 3 and 55

,   ->43- :
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‘Rules 33 and 34 on Request for allocating a technically qualified judge shall_ apply where

the revocation action is heard by local division or regional division

Ruie 35 on Closuré of the written procedure shall apply mutatis mutandis

Rule 36.on Further éxchanges of vi(;'iﬁeh pleadings shall apply

!

Rule 57 - Value-based fee for the revocation action

1. The value of the revocation action shall be determined by the Judge-rapporteur, taking into ’

account the value of the d1spute as assessed by the parties, by way of an order during the interim
procedure. :

2. Where the value of the revocatioh action exceeds [EUR***] the claimant shall pay a

value-based fee for the revoeation action in accordance with Part 6 [Rules 370.2(b) and 371.4].

Rule 58 — Value-based fee for the~dispute including the’COunterclaim for infringement

1. The value of the dispute including the Counterclaim for infringement shall be determined by |

the judge-rapporteur, taking int¢ account the value as assessed by the parties, by. way of an
order during the interim procedure. -

2. Where the value of the dispute including the Counterclaim for infringement exceeds
[EUR***], the defendant’ shall pay a value-based fee for the dispute in accordance with Part 6

/ [Rules 370.2(b) and 371.4].

SECTION 3~ ACTION FOR DECLARATION OF NON-INFRINGEMENT
Rule 60 — Declaration of non-infringement -

1. A declaration that the performance of a specific act does not, or a proposed act would not,
constitute an infringement of a patent may be made by the Court in proceedings between the
person doing or proposing to do the act and the patent proprietor or licensee entitled to
commence infringement proceedings. pursuant to Article 47 of the Agreement, if the patent
proprietor or such licensee has asserted that the act is an mﬁ’mgement or, if no such’ assemon
has been made by the patent propnetor or licensee, if:

(2) that person has applied in writing to the proprietor or hcensee for a written acknowledgment -

to the effect of the declaration clalmed, and has provided him with full partxculars in writing of
the act in question; and

(b) the proprietor or hcensee has refused or falled to give any such acknowledgment within one

month

2. The action for a declaration shall be directed against the propnetor of the patent or the

licensee who has -asserted an infringement or refused or failed to gwe an acknowledgement

pursuant to paragraph 1(b).

3, If the action for a declaranon of non-infringement is directed agamst the proprietor(s) of the

patent in accordance with Rule 8.6 (“the registered proprietor(s)”’) but one or more of the
registered propnetor(s) is not a proprietor within the meaning' of Rule 8.5(a) or (b) (“the
Rule 8.5 proprietor(s)”) each such registered proprietor shall as soon as possible after service of
the statement for a declaration of non-infringement apply to the Court pursuant to Rule 305.1(c)
for the substitution of the registered proprietor(s) by the Rule 8.5 proprietor(s). .

_44,_ -
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Ru.le 61— Exchange of wrltten p!eadmgs (actmn for declaraﬂen of non-mfnngement)

1. The written proeedure shall eenszst of

- (a)the lodging of a Statement for a deciaratxon ef nox;—mﬁmgement (by the clazmant)

[Rule 62);

(b) the Iodgmg of a Defence to the Statement for a decleratxon of non-mﬁmgement (by the-

defendant) [Rules 65-66], and, optionally

(c)the Iodgmg of a Reply to the Defence to the Statement fora declaratzon cf non-mﬁmgement
[Rule 67]; -

(d) the chgmg ofa Rejomder to the Reply [Rule 67]
2. Rule 12 5 shall apply
Rule 62 — Contents of the Statement for a de‘cla‘rationof noﬁ-infﬁﬁgement

The claimant shall, subjéct to point (b), lodge at the Regxstry in accordance Wlth Article 33(4),

Article 7(2) of the Agreement and Annex H therete a Statement for a declaratlon of
'.nonnmfrmgement whxeh shaii centam ; :

(a) pameulars in accordance Wlth Rule 13 I(a) to (h) and pamculars conﬁrmmg that the '

requxrements of Rule 60 are met

(b) where the parties have agreed te bnng the actmn before a Iocal divmzon or a regmeal‘

division in accordance with Article 33(7) of the Agreement, an indication of the d;vzsmn Wthh

- shall hear the actwn, accompamed by ewdence of the defendant‘s agreement

(e) Where apphcable, an mdlcatmn that the action shaH be heard by a smgle Judge {Amde 8(’7) '
: \of the Agreement], aecompamed by e\rldence of the defendant’s ageement P

- @ the declaretmn sought by the elezmant

(&) the reasons why the performance of a spemﬁc act does not, or a preposed act Would not, :
_constitute an infringement of the patént or patents ‘concerned, meiudmg arguments of Iaw and”
; Where appropnate cm explanatmn ef the elaimant’s pmposed cIalm construcuon

; (f) an md:catmn of the facts relied on, b

: ‘(g) the ewdence reked on, where avaﬁable and an mdzeatmn of any further evzdence whxch will -
~be oﬁ'ered in suppert : S

@ Where the claimant - essesses that the value of the deciaratory actzon exceeds [EUR***} an

" mdlcation of the value and

’ 3,(;) a hst of the decuments mcludmg any W:tness statements referred to in the Statement fora
: declaratxon together with any request that all or part of any such document need not be
. translated and/or any request pursuant to Rule 262.1. RuIe 13 2 and 3 shaﬂ apply mufazz.s"

mutandzs

Rules 46, 47 ami 48 reiatmg to the Statement for revocatmn shaﬂ appiy mutatzs muz‘andzs 1

;-?45. -

‘ (h) an mdzcatmn of any e}:der the elalmant Wﬂl seek at the mtenm cenferenee {Rule 164(e)}, T ‘
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Rules 16 and 17 on Examination as fo formal requiréments of the Statement of claim and |

Recordmg on the reglster shall apply mutatis mutandis

‘Rule 18 on Designation of the judge-rapporteur shall apply mutatzs-mutandzs |

{ Rules 19 (other than Rule 19.4), 20 and 21 on Procedure when the defendant raises a
Prehmmary objecuon shall apply mutaz‘zs mutandis . -

Rule 65 — Lodging of the Defence to the Statement fdr‘a declaraﬁon of non—infringement

The defendant shall lodge a Defence to the Statement for a declaration of non-mﬁ'mgement.

within two months of service of the Statement for a declaration of non-infringement. -
Rule 66 — Contents of the Defence te the Statement for a declaration of non-infringement

The Defence to the Statement for a declaration of non-infringement shall contain the matters
referred to in Rule 24(3) to (j). Rule 13.2 and .3 shall apply mutatis mutandis. .

Rule 67 ~ Reply to Defence to the Statement for a declaration of non-mfrmgement and
Rejoinder to:the Reply

1. The claimant may lodge a Reply to the Defencé to the Statément for/ a declaration of

non-infringemént within one month.

2. The defendant may lodge a Rejoinder to the Reply within one month of service of the Reply.
The Rejoinder shall be limited to the matters raised in the Reply.

Rule 68 — Fee for the action for a declaration of non-_mfnngement

The claimant shall pay the fee for the action for a declaration of non-infringement [EUR***], in
accordance with Part 6. Rule 15.2 shall apply mutatzs mutandzs )

Rule 27 on Exammatmn as to formal reqmrements of the Statement of defence shall apply 4

mutatis mutandis

‘Rule 28 on Further schedule shall apply mutatis mutandis

Rules 33-and 34 on Request for ailocatmg a technically quahﬁed judge shall apply where -

the action is heard by a regional dmsxon ora local division

Rule 35 on Closure of the wntten procedure shall apply mw‘atis mutandis

Rule 36 on Further éicha‘nges of written pleadings shall apply

Rule 69 — Value-based fee for the action for a declaration of non-infringement

1. The value of the action for a deélarauon of non-infringement shall be determined by ‘the
judge-rapporteur, taking into account the value of the dispute as assessed by the parties, by way
‘of an order during the interim procedure. . '

- 2. Where the value of the dlspute exceeds [EUR***] the claimant shall pay a value-based fee
for the action for a declarafion of non-infringement in accordance with Part 6 [Rules 370.2(b)
and 371.4].

- 46 -
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: SECTION 4 ACTIONS WITH]N ARTICLE 33(5) AND (6) OF THE AGREEMENT

Rule 70 - Revecatlon actlon and subsequent mfrmgem kntactmn in a local or regmnal
division (Artlcle 33(5) of the Agreement) o k!

1. Where a clalmant has Iodged a Statement for revocanon [Rule 45] before the central division
and the defendant or a licensee entitled to commence proceedmgs pursuant to Article 47 of the

: Agreement subsequenﬂy initiates an infringement action in a local or regional division against
 the claimant in respeet of the same patent (or patents) the followmg procedures shall apply.

2. The Registry at the local or reglonal division shall proceed in accordance with: Rules 16 and
17. The Registry shall as soon as practicable notify the President of the Court of First Instance
of the revocation action in the central division, the infringement action in the local or regional
division and any counterclaim for revocation in the mfrmgement action. The presiding Judges
of the panels seized shall be mformed likewise about actions in'the other divisions.

3. Where a counterclaim for revocatton is brought in the mﬁmgement actxon and there is
identity of parties as between the two actions, unless otherwise agreed by the parties; the panel
appomted in the central division to hear the revocation action shall stay all further proceedings
in the revocation action pendmg a.decision of the panel hearing the actton for mﬁmgement
pursuant to Article 33(3) of the Agreement and Rule 37.

4. The. panel heanng the actlon for mfrmgement shali when exerclsmg its dxscretron under *
Article 33(3) of the Agreement take into consideration how far the revocatlon actron inthe
central dmsmn was advanced pnor to the stay referred toin Rule 70.3. e ,

i 45 Where the panel heanng the action for mﬁ'mgement dectdes to proceed in accordance vnth
- ~Article 33(3)(a) of the Agreement Rules 33 and 34 shall apply mutatzs mutand:s to the action
~ for mﬁmgement ‘ : ,

. 6. Where the panel hearmg the actxon for mﬁmgement decxdes to proceed in aecordance w1th
- Article 33(3)(b) or (e) of the Agreement, Rules 37 4 and 39 to 41 shall apply mutatzs mutandm ;

_\Rule 1 - Actmns for declarat:on of non—mfrmgement w1thm Artrcle 33(6) of the

Agreement

1. Where a clarmant has lodged an actton for declaratmn of non—mﬁmgement (Ruie 60) before :
- the central division agamst the patent prOpnetor or ‘a licensee entitled to commence
 infrinigernent proceedings pursuant to Article 47 of the Agreement and the defendant proprietor -
: ~or licensee subsequently initiates an action for infringement in 2 Jocal or regional division
- against the claimant in respect of the same patent or patents and Wlth respect to the same alleged
mﬁmgements the followmg procedure shaﬂ apply. ‘ o o

3. If the date attrlbuted by the Reglstry tothe actron for mﬁ'mgement pursuant to Rule 17. l(a) is
- within three months of the date attributed to the action for declaration of non-infringement the
panel of the central division shall stay all further proceedmgs in the action for a declaration. If

the date attributed to the dction for infringement is outside the said three month period: there

B shall be no stay but the pre51d1ng Judges of the central d1v1szon and the local or reglonal division

e The Regtstry shall proceed in aecordanee wrth Ruie 16 and 17 The Reglstty shall assoonas
s, practtcable notify the President of the Court of First Instance of the co-pending actions and the
dates attributed to them. The presiding judges of the panels serzed shall be mformed hkewxse
‘ abouttheactronmtheoﬂterdmswn _;:;‘a‘r i (e
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concerned shall consult to agree on the future progress of proceedings mcludmg the possibility

of a stay of one action pursuant to ,Rule 295(k).

* Rule 72 ~ Action for declaration of non-infringement and action for revocatmn

An action for declaration of non-mﬁ'mgement may be. lodged together with an action .for

revocation of the patent (or patents) in question. Fees shall be paid in accordance with both

Rules 47 and 57 and Rules 68 and 69.

,SECTION 5 - ACTION FOR COMPENSATION F OR LICENCES ON THE BASIS OF

ARTICLE 8 OF REGULATION (EU) No 1257/2012
Rule 80 — Compensation for a licence of nght

1. The Apphcatlon for appropnate compensation [Article 32(1)(h). of the Agreement] shall
contam

(@ partlculars in accordance with Rule 13.1(a)to (d);

(b) information on the ﬁlmg of the statement as referred to in Article 8(1) of Regulation (EU) -

No 1257/201 2;
(c) the hcence agreement referred to. m Artlcle 8(2) of Regulatron (EU) No 1257/2012.

2.Rules 132, 133, 135 and 137 to 140 apply mutatis mutandis to the procedure for appropnate
compensation.

3. The applicant shall pay the fee for compensatlon in accordarice with Part 6. Rule 15.2 shall
apply mutatis mutandis. ,

| Relatzon with Agreement Article 32(1)(h)

SECTION 6 —ACTION AGAINST DECISIONS OF THE EUROPEAN PATENT
OFFICE IN. CARRYING OUT THE TASKS REFERRED TO IN ARTICLE 9 OF
REGULATION (EU) No 1257/2012

Relation with Agreement- Articles 32(1)(8), 47(7) and 66
Rule 85 — Stages of the 'proceedings’ (ex parte proceedings)

1. Sub_]ect to Rule 85 .2, where an action is brought agamst a decision of the Europeau Patent
Office in carrying out the tasks referred to in Article 9 of Regulation (EU) No 1257/2012
(heremaﬁer "decision of the Ofﬁce"), proceedmgs before the Court of First Instance shall
consist of

(a)a wntten procedure, ‘which shall mclude a poss1b1hty for mterlocutory review by the
European Patent Office;

(b) an interim procedure, which may include an interim conference; and

.o

- (c) an oral procedirre which, at the request of the claimant or at the instance of the Ceurt, may

include an oral hearing..

2. This Rule and Rules 88 (save as expressly provided for in Rule 97.2), 89 and 91 to 96 shall

“not apply to an expedited action against a decision of the Office pursuant to Rule 97.

-48 -
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" (f) an mdtcatton whether the actlon shall be heard hy 'Jasmgle Judge
= k(g) the order or the remedy sought by the clatmant LA

: "(1) the facts, evrdence and arguments rehed on, and -
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Rule 86 - Suspenswe eﬁ'ect

~An actxon against a demsmn of the Oﬁice shall have suspenswe effect

Rule 87 Grounds for, annullmg or altenng a dec:smn of the Ofﬁce
An: actmn agamst a deelslon of the Ofﬁce may be brought on grounds of
(a) mfnngement of Regulatton (EU) No 1257/2012 or of Regulatron (EU) No 1260/2012 or of

-~ any rule of law relating to their apphca‘aon,

(b) mﬁmgement of any of the nnplementmg rules of the European Patent Office for carrying
out the tasks referred to in Article 9(1) of Regulauon (EU) No 1257/2012; '

~(c) mfrmgement of an essentlal procedural requxrement
. (d) misuse of power o | .
Rule 88 — Apphcatmn to annul or alter a declsmn of the Ofﬁce |

1. The clalmant shall lodge an Apphcatton at the Reglstry, in accordanee with Article 7(2) of-
the Agreement and Annex 11 thereto, to annul or alter a- deexsmn of the Office in the language in

whlch the patent was granted, w1thm two months of serwee of the dec1s1on of the Office.

= 2 The Apphcatlon to annul or alter a dectswn of the Ofﬁce shall contam S
(a) the names of the clalmant and, where apphcable, of the clalmant’s representattve, :

' (b) where the claimant is not the propnetor of or apphcant forthé European patent w1th umtary "
-effect; an explanation and evidence that he is adversely affected by the dectsxon of the Oiﬁce '
\and entrtled to start proceedmgs [Artlcle 47(7) of the Agreement], AR

. f(c) postal and electrome addresses for service en the clatmaut and the names and addresses of |
k ”’_the persons : authonsed to accept serv:ce } i .

(&) where apphcable, mformatton about any prtor or pendmg proceedmgs relatmg to the patent :
F concerned before the Court the European Patent Office or any other court or authonty, S '

, «(h) one or more grounds for annullmg or altermg the contested dec1s1on, in accordance Wrth ‘
,Rule 87 ' L ey s DS , r

: (J) a hst of the doeuments mcludmg any w1tness statements, referred toin the Apphcatmnk ‘
- together with any request that all or part of any such document neéd not be translated and/or any /
request pursuant to Rule 262.1. Rule 13 2 and 3 shall apply mutatis mutandzs E i

o3 The claimant shall pay the fee for the action agamst a demsmn of the Ofﬁce, in aceordance
mth Part 6. Rule 15. 2 shall apply muiatzs mutandzs o .
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4. Rule 8 shall not apply..

" Relation with Agreement: Articles 32(1)(i), 33(9)’ 47(7), 48(7) and 49(6)

Rule 89 - Exammauon as to formal requxrements (ex parte proceedings)

1. The Regxstry shall -as soon as pmctlcable after an Application to annul or alter a decision of

" the Office has been lodged, examine whether the requirements of Articles 47(7) and 49(6) of

the Agreement and Rule 88.1, 2(a) to (d) and .3 have been comphed with.

2. If the Registry considers that any of the requlrements referred to in paragraph 1 has not been
comphed with, it shall invite the claimant to: ‘

(a) correct the deﬁc:encxes noted, within 14 days from the date of service of such notification;
and :

(b) where applicable, pay the fee for the action agamst a decision of the Ofﬁce ‘within said 14
days. - :

‘3. The Registry shall at the saxhe time inform the claimant that if the claimant fails to correct the

deficiencies or pay the fee within the time stated, a decision by default may be given in
accordance with Rule 355.

4. If the claimant fails to correct the deficiencies noted or to pay the fee for the action against a

decision of the Office, the Registry shall inform the President of the Court of First Instance who

may reject the action as inadmissible by a decision by default. He may give the claimant an
opportunity to be heard beforehand.

Rule 90 - Recording in the register (ex parteliroceedings)

If the requlrements referred to in Rule 89.1 have been comphed with, the Registry shall as  soon
as practicable: :

(a) record the date of receipt of the Apphcatmn to annul or alter a decision of the Ofﬁce and

“attribute an action number to the ﬁle,

(b) record the file in the register;
(c) inform the claimaﬁt‘of the action number.of the file and the date of reeeipt' and

(d) forward the Apphcatlon to the European Patent Office, with an indication that the
Application i is admissible.

Rule 91 —~ Interloeutory revision by the European Patent Office

1. If the European Patent Office considers that the Applicaﬁon to annul or alter a decision of the
Office is well founded it shall within two months of the date of receipt of the Apphcatlon

(a) rectify the contested dec1s1on in accordance w1th the order or remedy sought by the claimant
[Rule 88.2(f)]; and : . :

(b) inform the Court that the decision has been rectified.

2. Where the Court is informed by the European Patent Office that the contested decision has
been rectlﬁed it shall inform the clalmant that the action is closed Tt may order full or partial

1809.1-RoP-18D-10.07.2015
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: Rule 92 Assxgnment to panel or to smgle Judge, desngnatmn of ]udge-rapporteur .

‘Where the action 1s not closed in accordance Wlﬂl Rule 91‘ 2 jthe actlon shall as soon as.
be assigned to a panel of the \

practicable after the explry of the period teferred to in Rule
central division or to a: smgle judge if requested by the clannant [Rule 88. Z(f)] in accordance
with Rule 345.3. Rule 18 shall apply ~ o : ; ‘

Rule 93 Examination of the Apphcatxon to annul or alter a decxsmn of the Office

- 1. In the exammatlon of the Apphcatlon to annul or-alter a decxsmn of the Office, the
' judge-rapporteur may invite the claimant to lodge further written pleadmgs, within a time

period to be speclﬁed

2. Where appropnate the Judge-rapporteur may, aﬁ:er consultmg the clalmant, set a date and |

tnne for an interim conference

3. Rule 35 shall’ apply mutat;s mutandis.

. Rule 94 - Invxtatlon to’ the Pres1dent of the European Patent Gfﬁce to comment

The Judge-rapporteur may, on 1 his own 1mt1at1ve or on request by the Pre31dent of the European
Patent Oﬁice, invite the President of the European Patent Office to comment in writing on any

question arising in the course of proceedings under this Sec’aon The clannant shall he enutled :

to subnut his observatxons on the Pres1dent's comments

. Rule 95 Lex speaaks for the lntenm procedure (wc parte procedure)

| During the interim procedure the Judge-rapporteur shall mvxte the cla:mant to mdmate Whether
“he wishes that an oral hearing be convened The Judge-rapporteur may convene an oral hearing’
~at h‘lS own mstance A

x Rule 96 Lex specmlzs for the oral procedure (ex parte procedure)

1. Rules 110 3, 111 115 and 118 6 shall apply to the oral heanng and to the demsmn of the
“Court o

2. If an oral heanng is: not convened the panel shall declde in accordance w:th Rule 117.

Rule 97 Apphcatlon to amml a dec1s10n of the Office to reject a reqnest for nmtary
effect ’ . ; o ;

1. The propnetor of a patent whose rcquest for umtary effect has been rejected by the Office

shall lodge an Apphcanon atthe Reglstry in accordance with Article 7(2) ofthe Agreement and

-Annex TI thereto, to reverse the decision of the Office, in the language in which the patent was
' granted, thhm three weeks of serv1ce of the decrslon of the European Patent Ofﬁce “

k2 The Apphcatlon shall contam partlculars in accordance w1th Rule 88 2(a) (c), (d) and (i) to |
‘ (1) and the proprietor shall pay the fee for the action against the dec1sxon of the Ofﬁce in

accordance w1th Part 6. Rule 15.2 shall apply mutatrs mutandzs . f_‘

réi’mbm’sement cf:he“fee:foftnefacﬁbi; against a""aeéis'ién‘ofthe’oarﬁﬁée,aﬁiamrdmce with Part

“3. If the requxrements referred to in Rulé 97. 2 have been comphed Wlth Rule 90 shail apply i
. mutatzs mutandzs ’ = S 3

el
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™ 4, The Registry shall as soon as practicable forward the Application to the standing judge who
may invite the President of the European Patent Office to comment on the Application, but shall
in any event decide the Apphca,uon within three weeks of the date of receipt of the Apphcauon

5. A Statement of appeal by the proprietor of the patent. or the President of the European Patent
Office against the decisions of the standing judge pursuant to Rule 97.4 may be lodged within

- three weeks of service of the said decision. The Statement of appeal shall contain the particulars

o prevmusly lodged pursuant to Rule 97.2 and also the reasons for setting aside the contested
decision. The appellant shall pay the fee for the appeal in abcordance with Part 6. Rule 15.2
- ‘shall apply mutatis mutandis. If the requirements of this Rule 97.5 have been complied with the
Registry shall record the appeal in accordance with Rule-230.1 and shall as soon as practicable
assign the appeal to the standing judge of the Court of Appeal [Rule 345.5 and 345.8] who may
invite the other party to comment on the appeal but shall in any event decide the appeal within
three weeks of receipt by the Registry of the Statement of appeal. -

S

6. The Registry shall as soon as practlcable notify the Office of the decision on the Application

~ or on the appeal as the case may be.
Rule 98 — Costs o .
The parties shall bear their own costs in any action pursuant to Rule 85 or Rule 97.
- ’
N
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: Rnle 104 Alm of the mternn eonference

o The mternn conference shaii enabie ’rhe gudge-rapparteur to:
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CHAPTER Z- INTERB\'I PROCEDURE

_ Rule 101 - Role of the judge-rapporteur (Case management)

1. During the mtenm pmcedure, the judge-rapporteur shaﬂ make all necessary preparations for-

the oral hearing. He may in particular, where appropriate, and subject to the mandate of the
panel hold an interim conference with the ‘parties which may be held on more than one
occasmn and may exerczsc the powers provzded for n Rule 334 L

2. The }udge-rappoﬁeur shall have the obhgatxon to ensure a faxr orderly and efﬁment interim
procedure : :

3. Without pre_}udlce to the prmc1p1e of propomonahty, the judge-rapporteur shall complete the
interim procedure within three months of the closure of the written procedure.

4

Relation with Agreement: Az‘tié:les 43 and 52¢2)
Rule 102 — Referral to the panel

1. The judge—rapporteur may refer any matter to the panei for decision and the panel may of its

- own motion rewew any decxsmn or order of the Judge-rapparteur or the co&duct of the interim

procedure.

2. Any party may request tha.t a declsxon or order of the }udge-rapporteur be mferred fothe

panel for-a review pursuant ‘to' Rule 333 Pendmg revxaw, the éecxsxen or order of the
Judge-rappcrteur shall be effective. . : Hi el g ST O

- ‘Rule 103 Preparatmn fﬁl‘ the interim conference S "L

1 thﬂler or not the judge-rapporteur decides to h@ld an mtenm cenferenoe, he may m:der the
-ypﬁ1'hes wnhm tlme peneds to be specxﬁed, in pamcular to SR

@ prowde further ckanﬁcatmn on specxﬁc pomts

(b) aﬁswer specxﬁc questmns, D

: (c) produce evzcieﬂce, '

(d) lodge spec:ﬁc documents mcludmg each party s summary of the orders to be sought at the
mtenm conferencc : ; :

The 1udge~rapperteur shall at the same tn;ne inform the party concemeé that 1f ihe party faxls to
- comply with the order within the txme permd speclﬁed, a deczsmn by default may be gwen n
‘accordancethhRuIe%S Ch e S e

o2 If a party falls to comply with an. order of the }udge-rapporteur w;’rhm the tlme penod

speciﬁed the }udge-rapporteur may give a decision by defanit pursuant to Rule 355

g INTERIM CONFERENCE

(a) ‘identify main xssues and detennme thch relevant facts are in dzspute .

5 "53-—
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(b) where appropriate, .clarify the position of the parties as regards those issues and facts;

(c) establish a schedule for the further progress.of the proceedings;

(d) explore with the parties the possibilities to setfle the dlspute or to make use of the facﬂmes’

of the Centre

(e) where appropmate issue. orders regarding productlon of further p}eadmgs, documents

experts (including court experts), experiments, inspections, further written evidence, the
matters to be the subject of oral evidence and the scope of questxons to be put to the witnesses;

(f) where appropnate, but only in the presence of the parties, hold preparatory dlscussmns with

- witnesses and experts with a view to properly preparing for the oral hearing;

(g) make any other decision or erder as he deems necessary for the preparation of the oral

1809.1-RoP-18D-10.07.2015

hearing including, after consultation with the presiding judge, an order for a separate hearing of -

witnesses and experts before the panel;

(h) set a date for any separate heanng pursuant to pomt () of this Rule and conﬁnn the date for

the oral heanng,

(i) decide the value of the particular dispute which value may, in exceptional cases, differ as
between the parties dependmg upon the parties’ individual cucumstances,

(j) order the pdrties to submit, in advance of the decxsmn at the orai hearmg, a prelunmaryk

estimate of the legal costs that they will seek to recover.

' Relation with Agreement: Article 52(2)

Rule 105 — Holdmg the interim conference

\\_//

1. The interim conference should, where practlcable, be held by telephone conference or by

- video conference.

2: On request by a parsz, subject to paragraph 1 and the approval of the judge-rapporteur, the
interim conference may be held in Court. If the interim conference is held in Court, it shall be
open to the public unless the Court decides to make it, to the extent necessary, confidential in
the interests of one or both parties or third parties or in the general interests of justice or public
order.

3. The Judge-rapporteur may hold the interim conference in any language agreed by the parties'
representatives

4. Rule 103 shall apply mutatis mutandis.

. 5. Following the interim conference, the Judge-rapporteur shall i issue an order settmg out the

decisions taken.

Rule 106 — Recoi'ding of the interim conference

The mtenm conference shall be audio recorded. The recording shall be made available at the
premises of the Court to the parties or their representatives after the heanng

Relation with Agreement: Articles 44 and 45

-54-
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[ Relatzozz wzth Agreemenf Arz‘zcz’e 51 (2) S e e

: 'Rule 11& C!osure 0f the mtenm procedure

PREPARATION FOR THE ORAL HEARENG

Rule 108 Summons to the oral hearmg

The judge»rapporteur shaﬂ summon the partzes to the oral heanng whlch shaﬂ take place beforc
the panel on the date(s) set under Rule 28 and/or Rule 41{::) and Rule 104(h). If no.date(s) have
been set the Judge-rapporteur shall set a date for the oral heanng At Ieast two months' notice
shall be given, unless the parties’ agree to a sharter tzme penod .

Ru!e 109 — Simultaneous mterpretatmn durmg 0ral hearmgs

1. At the latest one month before the oral hearing mcludmg any separate hearmg of witnesses
and experts a party may lodge a Request for simultaneous mterpretatton which shall contain:

(a) an indication of the 1anguage toor from Whmh the party requests sxmultaneous mterpretatlon
during the oral hearing;

(b) the reasons for the Request;
(c) the field of technology concemed

(d) any other mfonnatmn of relevance for the Request

. 2.The Judge-rappcﬁeur shaﬂ decide Whether and to What extent s:multaneous mterptetahon is .
~ appropriate - and - shall, instruct the . Registry - to make all necessary arrangements for’
simultaneous mterpretanon In the event that the _}udge-rapporteur refuses to order simultaneous

1809.1-RoP-18D-10.07.2015 * -

interpretation the parties may request arrangements to be made, S0 far as practlcally posmble =

o ,for simultaneous mterpretaﬁon at thexr cost,

- 3.The Judge-rapparteur may decide on h;s OWIL motlon to order snﬂuitaneous mterpretatlon and
: shaH mstruct the Reglstry and mform the par&es accordmgly SN i

4.A party Wxshmg to engage an mterpreter at Its own- expense shaﬂ znferm the Regstry at the

; Iatest two weeks before the oral heanng

1. As soon as the 5udge—rapporteur cons1ders that the state of prepaxanon of the ﬁie is. adequate

he shall inform the presxdmg Judge and the partles that the mtemn pmcedure is closed in v1ew

of the oral heanng

2 ‘Where final dates have been set pursuant to Rules 103 and 104 the mte:nm pmcedure shaﬂ be ‘
kdeemed closed on the Iast date set ' N el e _ o

@'3 The oral procedure shall start nnmedlateiy after the mtenm procedure is closed Thef

prestdmg }udge shall, in cansuitatlon mﬂa the Juége-rapporteur, take over the management of

‘the actmn Lo

o5

5 Costs for szmultaneous mterpretaﬁon are costs of thc proceedmgs to be declded upon under L
: Ruie 150 except where a party engages an mterpreter at 1ts own expense under paragraph 4;
».these costs are bome solely by that party \ . L S
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CHAPTER 3 - ORAL PROCEDURE

Rui_e 111 — Role of the piesiding judge (Casé management)

The presich'ixg judge shail; |

(a) have all authority to ensure a fair, orderly and efficient oral procedure; and

b). énsﬁre that the acAtion‘is ready fof .deciéion‘on the merits at the end of the oral hearing.
Rule 112 —~ Conduct of the oral hearing |

1. The oral hearmg shall be held before the panel and shall be under the control of the presiding
judge.

2. The oral hearing shall consist of:

- (a) the hearing of the partiés’ oral submissions;

(b) if ordered during the interim procedure, the hearing of witnesses and experts under the
control of the pre51dmg judge..

3. The presiding judge and the judges of the panél niay provide a preliminary introductibn tothe
action and put questions to the partles, to the parties' representatives and to any ‘witness or
expert. ,

4, Under the control of the premdmg judge, the parties may put questlons to the witness or
expert. The presiding judge may prohlblt any question which is not des1gned to- adduce

admissible evidence.

5. With the consent of the Court a w1tness may give evidence in a Ianguage other than the
language of proceedings. ' -

Relation with Agreement: Articles 52(3) and 53(1)
Rule 113 — Duration of the oral healiing

‘1. Without prejudice to the apphcatlon of the principle of proportionality,.the presxdmg judge

shall endeavour to complete the oral hearing within one day. The presiding judge may set time.
limits for parties' oral submlssmns in advance of the oral hearing.

2. Oral testimony at the oral hearing or at any separate hearing shall be limited to issues
identified by the Judge-rapporteur or the pres1d1ng Judge as having to be decided on the basis of
oral evidence. - .

3. The presiding judge may, after consulting the panel limit a party's oral subnussmns 1f the
panel is sufficiéntly informed.

Rule 114 — Adjournment where the Court considers that further evidence is 'réquired

In.exceptional cases, the Court may, after hearing the partxes oral submissions, decxde to

adjourn proceedings and caill for further ev1dence

-56-
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: by default pursuant to Rule 355 S
o Rule 117 Absence of both partres from the oral hearmg

- Rule 118 Decxsmn on the ments ‘k i w4

Rule 115 The oral hearmg

The oral heanng and any separate hearmg of mtnesses shall be open to the pubhc unless the
Court decides to make a hearmg, to the extent necessary, confidential in the interests of one or

both parties or thlrd parties or in the general interests of justice or public order. The hearmg

shall be audio recorded. ‘The recording shall be made available fo the partres or their
representatrves at the premlses of the Court after the hearmg Rule 103 shall apply mutatis
mutandzs r e ; L : ,

r Relatzon with Agreement Arrlcle 45 k

Rule 116 — - Absence of a party from the oral hearmg AN

1. A party ‘which does not w1sh to be. represented at the oral. hearmg shall mform the Registry ini -
"good time. Where both parties have informed the Registry ‘that they do not wish to be

represented at the oral hearmg, the Court may deerde the a,ctron in accordance with Rule 117.
2 The Court shall not be obhged to delay any step in, the procedure, mcludmg the decrsron on

~ the ments by reason. onIy of the absence ofa party &om the oral hearmg

Case, S

4.If due to an exceptronal occurrence a party is prevented ﬁ‘omk being represented at the oral _

hearing, the Court shall on. 2 reasoned request of that party adgourn the oral heanng |
5. The provxsrons of this Rule are wrthout prejudrce to the power of the Court 0, grve a decrsron

3.A party that 1s not 1epresented at the oraI heanng shall be treated as relymg only on 1ts wntten

L +1809.1-ROP-18D-10.07.2015

Where both partres have mformed the Reglsuy that they do not wrsh to be represented at the ‘, «
~ oral hearing the Court shall take a decision on the merits on the basis of the pleadings and

evidence submitted by the parties and the court expert, 1f apphcable, and otherwrse mf .

' ’accordance wrth Rules 118 and 350 to 354

2. If whﬂe there are mﬁmgement proeeedmgs |

fore a local or regronal d1v1 n, a revocatron _

1.In addmon o the orders and medsures and Wrthout pre_;udroe to the drscretlon of the Court
referred to in Articles 63, 64, 67 and 80 of the Agreement the Court may, if requested, orderthe
- payment of damages or compensatlon accordmg 10 Articles 68 and 32(1)(H) of the Agreement s
The amount of the damages or the compensatron may be stated n the order or determmed in
o separate proceedmgs [Rules 125 143]] S G , ‘

action is- pendmg between the same parties before the central division or an’ opposrtron is .

B ‘pendmg before the European Patent Ofﬁce the local or regmnal dmsron :

iy (a) may render 1ts decrsron on the. ments of the mﬁ‘mgement elann m ‘ udmg rts orders under :
- the condition subsequent pursuant to Article 56(1) of the Agreemer ,
- (are) not held to be wholly or partrally invalid by the final decrsron in the revocation procedure B

- or a ﬁnal decrsrou of the European Patent Ofﬁce or under any other term or condrtron, or. .

patent (patents) is -
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(b) may stay the infringement proceedmgs pending a décision in the revocation procedure ora

decision of the European Patent-Office and shall stay the infringement proceedings if it is of the
view that there is a high likelihood that the relevant claims of the patent (or patents) will be held
to be invalid on any ground by the final decision in the revocation procedure or of the European
Patent Office where such decision of the European Patent Office may be expected to be given

- rapidly.

. 3. Where in the decision on the merits of a revocauon action, the patent (or patents) is (are)

found to be entirely or partially invalid, the Court shall revoke the patent (patents) entirely or
partially according to Artlcle 65 of the Agreement.’

4. Where the Court has made orders in accordance with paragraph 2(a) any paity may apply to

the. local- or regional division within two months following a final decision of the central

division or the Court of Appeal or the European Patent Office as the case may be on the validity
of the patent(s) for orders consequen’ual on such final decision [Rule 354. 2].

5. The Court shall decide in principle on the obligation to bear legal costs in accordance Wlth

Article 69 of the Agreement. The Court may order in advance of the decision that the parties
submit a preliminary estimate of the legal costs that they will seek to recover.

6.(a) The Court shall give the decision on the merits as soon as possible aﬂer the closure of the

oral hearing. The Court shall endeavour to issue the decision on the merits in writing within six-

weeks of the oral hearing.

(b) The Court shall give reasons for its decision.

7. The Court may give its decision 1mmed1ate1y after the closure of the oral hearmg and provide
its reasons on a subsequent date. .

8. The orders of the Court referred to in ‘paragraphs 1 and 3(a) shall be enforceable on the
defendant only after the claimant has notified the Court which part of the orders he intends to

‘enforce, a certified translation of the orders-in accordance w1th Rule 7.2, where applicable, into

the official language of a Contracting Member State in which the enforcement shall take place
has been provided by the claimant and the said notice and, where applicable, a certified
translation of the orders have been served on the defendant by the Registry. The Court may

subject any order or meastre to a security to be given by the successful party to the unsuccessful

party as determined by the Court in accordance Wlth Rule. 352
Relation with Agreement: -Artzcle 77
Rule 119 :—V(Iﬁterim award of damages -

The Court may order an interim award ofdaniages’ to the successful party in the decision on the
merits, subject to any conditions that the Court may-order. Such award shall at least cover the
expected costs of the procedure for the award of damages and compensation on the part of the

“successful party

-58-
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'(a) par!.:xcuiars in accordance with Rule 13. 1(a) to (ci), :

Sl '1809.1-RoP-18D-10.07.2015

~ "CHAPTER“ PRGCEDURE FGR THE DETERMINATIGN OF DAMAGES AND
COWENSATIGN - :

. Rule 125 Separate procee:imgs for determmzng the amount nf damages ordered

| The. detenmnatmn of the amount of damages erdered for the successful party ‘may be the

subject of separate: proceedmgs The determmauon ‘shall include the determination of the
amount of compensation,if any, to be’ awarded as a result of the provisional protection

conferred by a pubhshed European patent apphcatlon {Arhcle 32(1)(0) of the Agreement,

Article 67 EPC] and compensation to be paid pursuant to Rules 118.1,198.2, 213.2 and 354.2.

The expression “damages” used in Chapter 4 shall be deemed to include such compensatmn and
- interest at the rate and for the period that the Court shali decide. :

Rule 126 ~ Start of pmceedmgs for the determination of damages

‘Where the successful party wishes to have the amount of damages determined, it shall no later‘

than one year from service of the final decision on the merits (including any final decision on

" appeal) on both infringement and validity (or in the case of an award under Rules 118.1, 198.2,
'213.2 or 354.2 from the date of the order for such award) lodge an Application’ for the

detenmnatxon of damages, thh may melude a request fcr aa order to lay apen boeks

_ fReZatzon wzth Agreement Artzcle 68

SECTION 1i- APPLICATION FOR THE DETERM]NATIGN OF BM&AGES

| Rnle 131 Contents of the Apphcatmn for the determmatmn ef (iamages o

1 The Apphcatzon for the determmatwn of damages shaﬁ contam |

(b) the date of the decxsmn on the ments ami the ac&on number ef theﬁle - B

= © 1f requzred a request foran order to lay. open books (Ruies 141 to 143) i whlch ease the

apphcant shall pmv1de the matters set out in Rule 141(13} to (e)

‘ "2 Aﬁer any pmcedure for the Iaymg open ef books is. compiete or, if that hae not been
requested in the Apphcatzon referred to in Ruie 131 1 the apphcant shaﬂ indicate:

(a) the redress (&amages, hcence fees, proﬁts) and the mterest therecm requested by lnm ' f; ‘

- (byan mdlcatmn of the facts rehed on, m partmular calculatxons concermng 1ost proﬁts or
‘ ‘pmﬁtsmadebyﬂieunsuccessﬁﬁparty‘ o TR PR ST

(c) the evxdeﬁee rehed on;

(d) a statement as to whether the demsxon on the ments is fhe subj ect of an aPPeaI
(e} his assessment of the amount of damages due to him. : o S

Rnle 132~ Fee for the Apphcatmn for the determmatmn of damages o o sl

oy The apphca.nt shall pay the fee for the éeterrmnaﬁon of damages [EUR** *] in aceordance Wxtﬁ
. Part 6. Rule 152 shall appiy mutatis: mutandzs b Sleh e pi T i

-y
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Rule 133 — Value-based fee for the determmatmn of damages

Where the value of damages based on the assessment under Rule 131 2(e) exceeds [EUR**#]

the applicant shall pay a fee based on the value of that assessment for the determination of '

damages in accordance with Part 6 [Rules 370.2(b) and 371.4]

Rule 134 — Examination as to formal requirements  of the Application for the

determination of damages

* 1. The Registry shall as soon’ as*pfacticaijle after the lodging of the Applicatioﬁ for the

determination of damages, examine whether the requirements of Rules 126, 131.1 and 2(d)and
(e) and 132 have been complied with. ' .

2. If the Apphcatlon for the determination of damages does not comply with the requlrements
referred to in paragraph 1, the Registry shall invite the applicant to correct the deﬁc1enc1es
noted within a time period to be specified.

3.Rule 16.4t0 .5 shall apply mutatis mutandzs

Rule 135 - Recordmg in the register (Apphcatmn for the determination of damages) and
service .

1. Ifthe requxrements referred to in Rule 131.1 and .2(d) and (e) have been comphed with, the

Registry shall as soon as practicable:
(a) record the date of receipt of theApplicdﬁOn for the determination of damages;

(b) record the Application in the register;

) inform the applicant of the. date of recelpt

(d) inform the panel which has given the decision on the merits on: mﬁmgement that an
Application for the determination of damages has been lodged;

(© serve the Application upon the unsuccessful party. .
2. The panel which has given the decision on the merits on infringement shall be the panel for

- the determination of damages unless for any reason this is not possible or practical in which

case the presiding judge of the division concerried shall appomt a fresh panel. Rules 17.2 and 18
shall apply mutatis mutandis. . :

Rule 136 — Stay of the Application for a determination of damages
The Court may stay the Api)hcauon for a deterination of damages pénding any appeal on the

* merits pursuam to Rule 295(g) on a reasoned request by the unsuccessful party. The applicant

shall be given the opportunity to be heard. If the Court continues the proceedings on the
Application it may order the applicant to render a security according to Rule 352

Rule 137 — Reply of the unsuccessful party

1. If the unsuccessful party accepts the claim made in the Application for the determination of
damages, it shall within two months inform the Registry. The judge-rapporteur shall make the
order for the _determination of damages in accordance with the Application for the
determination of damages. :

60 -
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2. If the unsuccessﬁﬂ party contests the claim made in'the Apphcanen for the detemunatmn of
damages, it shall within two months of service of the Application for the determination of
damages or, where there was a procedure for the laying' oopen of books, within two months of

service of the indication pursuant to Rule 131.2, lodge a Defence te the Apphcatmon for the

determination ef damages '

Rule 138 — Contents of the Defence to the Apphcatmn for the determmatzon of damages

| | The Defence to the Apphcatxen for the determma‘emn of damages shall contain;-

(a) the names of the unsuccessful party and of that party's representatxve;

(b) postal and electromc addresses for service on the unsuceessful party and the names and
addresses of the persons authonsed to accept serwce -

(c) the action number attnbuted to the ﬁle

(d) the reasons why the Apphcatzon for the award of damages is contested

(€)an mdlcatmn of the faets rehed en, and P

® the ev:denee rehed on.

Rule 139 - —Reply to the Befence to the Apphcatmn for the determmatmn of damages and
‘ Rejomder to the Reply SR s e e e e e
o The applmant may within one memh Iodge a Reply fo the Defence to the Apphcanon for theﬂ
' determination of damages, limited to the: matters raised in the Defence. The unsuccessful party
~may lodge a Rejoinder to the Reply within one month of service of the Repiy, Inmted to the‘ :
‘ matters raised in the Repiy e o 5

Rule 140 Further procedure (Apphcatmn for the determmatmn of damages)

_ 1 ‘The Judge-rapporteur may order ﬁxrther exchange of mtten pieadmgs, mthm ﬁme penods ‘
to be spec:ﬁed :

2. The promsmns of Part I Chapters 2 (Intenm procedure) anci 3 (Oral procedure) shall apply;

mutatis mutandis but with such reduced timetable as the judge-rapporteur may order. He shall

decide on the obligation to ‘bear the legdl costs of the proceedmgs for the determmatmn of -
: damages in accordance Wlth Artzcle 69-of the Ageement € -, -

‘ SECTION 2 REQUEST TO LAY QPEN BOQKS
' Ruie 141 Cﬁntents of the Reqnest to }ay open beoks

If the applicant. has. made a request pursuant to Rule 131 l(e) Rules 134 to 136 shall apply
muratzs mutandzs The Request shaH eontam B , Ch ,

(a) particuiars in: accordance With Ruie 131 i(a} and (b),

(b) details of any mformatxon erdered by the Court and gwen b‘y the other party pursuant to

 Rule 191

| , (e) a desenptmn of the' mfonnatmn heid by the unsuccessﬁll party te whzch the appheant
‘requests access, in pamcular doeuments relatmg to tmnover and preﬁts generated by the

-61 -

61| 142



)

1
e

1809.1-RoP-18D-10.07.2015

infringing products or regarding the extent of use of the infringing process as well as accounts

-and bank documents, and any related document concerning the infringement;

(d) the feasons-why the apﬁlicant needs access to this information;
(e) the facts relied on; and
() the ewdence offered in support.

Rule 142 - Defence of the unsuccessful party, Reply to the Defence and Rejomder to the
Reply

1. If the unsuccessful party accepts the Request to lay open books, it shall within two months of
service of the Request to lay opén books inform the Registry. The judge-rapporteur shall make
the order to lay open books in accordance with the Request to lay open books. :

2. Ifthe unsuccessﬁll party contests the Request to lay open books, it shall within two months of
service of the Request to lay open books lodge a Defence to the Request to-lay open books.

3. The applicant may within 14 days of service of the Defence to the Request lodge a Reply to
the Defence to the Request to lay open books, limited to thé maters raised in the Defence. The
unsuccessful party may within 14 days of service of the Reply lodge a Rejomder limited to the

* matters raised in the Reply.

Rule 138 on Contents of the Defence to the ap‘plicatioh for the determination of damages |

shall apply mutatis mutandis

Rule 140 on Further procedure (Apphcatlon for the determmanon of damages) shall
apply mutatis mutandis , :

Ruie 143 ~ D_ecision-on the Request to Iay open books
1. The Court may:
(a) order the unsuccessful party to open its books to the applicant within a time period to be

specified and subject to such terms as the Court may deem appropriate having regard inter alia .

to Article 58 of the Agreement and Rule 190.1 and .4;

(b) inform the applicant and spec1fy a tirhe penod within which the procedure for the award of
damages shall be continued. ; :

2. Where the Request to lay open books is not alloWablé the C;Jurt shall inform the applicant
and specify a time period within which the procedure for the award of damages shall be
continued [Rule 131 2].

-62 -
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'(b) the date of the dec1s1on and the actlon number of the ﬁle,
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CHA.PTER 5 PROCEDURE FOR COST DECISION

Rule 150 Separate proceedmgs t‘or cost declsxcn

1. A cost decision may be the subj ect of separate proceedmgs followmg a declswn on the merits

and, if apphcable a decision for the determination of damages. The cost decision shall cover

‘costs incurred in the proceedings ‘oy the Court such as costs for s1mu1taneous interpretation and
costs meurred pursuant to Rules 180.3, 185.7, 188, 201 and 202 and, sub_)ect to the Rules 152 to

156, the costs of the successful party including Court fees paid by that party [Rule:151(d)].

- Costs for mtelpretatlon and translation which is necessary for the judges of the Court in order to

conduct the case in the language of proceedmgs are borne solely by the Court.

2. The Court may order an interim award of costs to the successful party in the declsxon on the
merits [Rule 119] orin a decls1on for the determmatron of damages, subject to any conditions

that the Court may decide. - ;
Rule 151 — Start of proceedings | for cost decision

Where the successful party (hereinafter "the apphcant") 'wishes to seek a cost decrsron, it shall .

within one month of service of the decxslon Iodge an Apphcatxon for a cost declsmn ‘which shall
contain: : ; R B

(@) paruculars in accordance with Rule 13 l(a) to (d),

g (c) a statement as to whether the dec1s1en on the ments IS the sub_]ect of an appeal 1f known at .
- the date oftheApphcaﬁon, : : S b S o

(@an md1catron of the costs for Wh1ch compensatlon is requested, wmeh may mctude recovery

of court fees and costs of representaﬂon, of Wltnesses, of expefrs and other expenses, and

«(e) the prehmmary estxmate of the legal costs that the parry submrtted pursuant to Rule 1 18 5
Rule 152 - Compensatmn for representatmn costs re decxsmn on the merlts

1L The apphcant shaﬂ be entrtled to recover reasonable and propomonate costs for v
~representatmn : _ - L S e

, 2 The Admmlstratlve Comzmttee shall adopt a scale of recoverable eosts Whlch shall set
. ceﬂmgs for. sueh cests by reference to the value of the dlspute The scale may be adjusted &om
ftzmetotxme : S SR -

' Rule 153 Cempensatmn for cests of experts = : L
The compensation for costs of experts of the partres [RuIe 181] exeeedmg the expenses referredk ‘

toin Rule 180.1 shall be based on the rates that are customary in the respeetxve sector, with due

regard to the required expertlse, the complexrty of the issue and the time spent by the expert for
© the: serv1ces rendered : e . S e‘

- . "Rule 154 Compensatmn for costs of Wltnesses ‘ s L : ‘

: Where the Court has ordered the deposxt ofa sum sufﬁcrent to cover the expenses of a witness ;
- in accordance wrth RuIe 180 2 or ofa pany‘s expert in accordance w1th Rule 181 compensatlonv |

;) - 63 ad w0
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may be requested for payments made by the Reglstry towards the expenses incurred by.a
witness or an expert. .

Rule 155 — Compensation for costs of interpreters and translators

1. The compensatlon for costs of interpreters shall be the rates that are customary in the country
of the division in question, depending on the interpreter’s training and professional experience.

2. The compensa’uon for costs of translators shall be the rates that are customary in the country -
of the division in question, dependmg on the translator's training and professmnal experience.

Rule 156 ~ Further procedure

1. The Judge-rapporteur may request the applicant to provide written evidence of all costs

requested in Rule 151(d) The judge-rapporteur shall allow the unsuccessful party an
opportunity, to comment in writing on the costs requested including any item of costs that
should be appomoned or borne by each party in accordance with Article 69(1) to (3) of the.

Agreement

2. The Judge-rapporteur shall decide in Wntmg on the costs to be awarded or apportloned in ‘

accordance with Article 69(1) to (3) of the Agrecment
3. The costs shall be pznd'mthm the penod ordered by the judge-rapporteur..
Rule 157 — Appeal against the cost decision

The decision of the judge rapporteur as to costs only may be’ appealed to the ‘Court of Appeal in
accordance with Rule 221.

Relation with Agreement: Arﬁcle_69

-64-
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XvReIatzon with the Agreemem‘ Artzcle 69(4)
- kRule 159 -~ Secunty for costs of the Court
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| CHAPTER 6 - SECURITY FOR COSTS

Rule 158 Secunty for costs of a party

1. At any time dunng proceedmgs, foliowmg a reasoned request by one party the Court may
order the other party to provide, within a specrﬁed time period, adequate: secrity for the legal

- costs.and other expenses incurred and/or to'be incurred by the' requestmg party, which the other
party may be liable fo bear. Where the Court decides to order such’ secunty, 1t shall decxde :

whether it is appropnate to order the security by deposxt or bank guarantee

2. The Court shall glve the partles an opportunity to be. heard before makmg an order for «

security. Rule 354 shall apply to the enforcement of the order

3. The order forsecurity shall indicate that an appeal. may be lodged in accordance w1th
- Atticle 73 of the Agreement and Rule 220.2. :

* 4. The Court shall, when spec1fymg the txme period in paragraph 1, mform the party concerned

that if the party fails to provide adequate secunty within the mne stated, a decrslon by default

k may be gwen, in aecordance w1th Rule 355

5. Ifa party fails to provide adequate secunty w:thm the trme stated, the Court may give a.
dBCISIGn by default pursuantto Rule 355 L \ £ T

' ‘Except. Where deposrts are rendered pursuant to Rule 1 80 2, the Court rnay order that either or

both partles provide adequate security (either by deposit or bank guarantee) to cover costs

S incurred and/or to be incurred i in the proceedmgs by the Court pendmg a cost decrsxon pursuant g
-y rtoRule 1501 Rules 1582and 3shallapp1y I S T

.65-

65| 142



e

.

e

]

~

-1809.1-RoP-18D-10.07.2015

PART 2 - EVIDENCE

Rule 170 — Means of evidence and means of obtaining evidence

1. In proceedings before the Court the means of evldence shall include in partxcular the
following: : ,

~ (a) written evidence, whether prmted, hand-written or drawn, in particular documents written

witness. statements, plans, dra\mngs photographs;
(b') expert reports and reports on experiments carried out for the purpose of the proceedings;
(c) physical obJects m particular devices, products, embodlments exhibits, models,

()] electromc files and audio / video recordmgs

2. Means of obtammg evidence shall include in particular the followmg

(a) hearing of the parties;
(b) requests for information;

(c) productxon of documents; .

* (d) summoning, hearing and questioning of witnesses; |

(e) appointingg receiving opinions ﬁ'om; summoning and hearing and questioning of experts;

() ordering mspectxon of a place or a physical object

(g) conducting comparatlve tests and expenments

' (h) sworn statements in writing (written witness statements). '

3. Means of obtaining evidence shall ﬁlrther‘include [Article 59 and 6.0 of the Agreement]:
() ordering a party or a third parfy to produee evidence; |

() ordering:neasures to preserve evidence.

Rule 171 — Offering of evidence |

1. A party making a statement of fact that is contested or likely to be contested by the other

party shall indicate the means of evidence to prove it. In case of failure to indicate the means of
evidence regardmg a contested fact, the Court shall take sueh failure into account when
deciding the i issue in question.

. 2. A statement of fact that is not specifically contested by any party shalI be held to be true as

between the partles ,
Rule 172 - Duty to produce evidence 5

1. Evidence available to a party regarding a statement of fact that is contested or 1ike1y_ to be
contested by the other party must be produced by the party making that statement of fact.

- 66 -
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2. The Comt may at any time durmg the proceedmgs order a party malnng a statement of factto

i produce evidence that lies in the control of that party. If the party fails to produce the evidence,

the Court shall takc such fallure mto account when decldmg on the i 1ssue in quesuon ,
Relation with Agreement Artzcle 53 ' AT e gl

Rule 173 Cooperatlon between the cnurts of the Member States in the takmg -of
evndence B R B S .

~For the taking of evidence i m the European Umon, the Regulatlon (EC) No 1206/2001 on
cooperation between the courts of the Member States in the takmg of evidence in- c1v1l or .

commerclal matters shall apply

67
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CHAPTER 1 - WITNESSES AND EXPERTS OF THE PARTIES

‘Rule 175 - Written witness statement -

1. A party seeking to offer witness evidence shall lodge a writtenl witness statement or a written
summary of the evidence to be glven ‘ .

2. A written witness statement shall be signed by the witness and shall include a statement of
the witness that he is aware of his obligation to tell the truth and of his liability under applicable
national law in the event of any breach of this obligation. The statement shall sét out the
language in which the witness shall give oral evidence, if necessary.

-3 The written witness statetent or written summary of the ev1dence to be given shall set out:

_(a) any current or past reléﬁonship between the witness and the party offering the evidence; and

(B) any actual or potential conflict of interest that may affect the impax_ﬁalit_y of the witness.

Rule 176 - Applicaﬁon for the hearing of a witness in person .

Subject to the orders of the Court réferred to in Rules 104(e) and 112. 2(b) a party seekmg to [
offer oral witness evidence shall make an Application for the hearing of a witness in person N
which shall set out: '

(a) the reasons)Why the witness should be heard in person;_‘ o

(b) the facts which the party expects the witness to confirm; and

(¢) the language in which the Witness shall give evidence.

Rule 177 ~ Summoning of witnesses to the oral hearing

1. The Court may order that a witness be heard in person:

(a) of its own motion;

(b) where a written witness statement is 'challenged by the other party; or

(c) on an- Apphcatlon for the hearing of a witness in person [Rule 176].

2. An order of the Court summoning a w1tness to the oral hearing shall in particular indicate: \\/,

(a) the name, address and description of the witness;

. (b) the date and place of the oral héaring; ,
(c)an indication of the facts of the action about which the witness is to be examined;

(d) information about the reimburseient of expenses incurred by the ,wimess; -

(e) a statement that the witness will be questionéd by the Court and the parties; and

(f) the language of the proceedings and the'possibility of arranging simultaneous interpretation

between that language and the language of the witness, if necessary [Rule 109].

- 68 -
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PO

3. Inv‘its order summoning the w1tness, the Court shaﬂ also mform the wmaess of h1s duties and :
rights as a witness under Rules 178 and 179 mcludmg the sancﬁons whlch may be 1mposed on

4 defaultmg w1tness o
Rule 178 Hearmg of thnesses

1. After the 1dent1ty of the w:tness has been estabhshed and before heanng His ewdence, the -

presidin‘g judge shall ask the thness to make the follomng declara:non.

"I solemnly, smeerely and truly declare and afﬁrm that the ev1dence I shall glve shall be the "

truth, the whole truth and nothing but the truth "

. 2. The meess shall gwe h1s ewdence to the Coutt.

3. The heanng of a witness who has &gned a wnttaen mtness statement shall begm with the.
confirmation of the.evidence given therein. The wxmess may elaborate on the ev1dence

; contamed in his written witness statement ; o
- 4.The presuimg judge and the judges of the panel may put questlons to the witness.

5, Under the eontrol cf the pres:dmg Judge, the parues may put questmns to the w1mess The
: _‘Pl‘eSIdmg judge may prehibit any quesnon Wh;ch is not- desxgned o adduce adm:ss1ble

6 The Court may aﬂow a wxmess to: glve ewdence thmugh electremc means, such as, wdeo ,

eenference Paragraphs l to 5 and 7 shall apply

7. ‘With the consent of the Court a mtness may. g:ve evxdence ina 1anguage other than. the
}anguage of proceedmgs Soat ; o

| .Rule 179 Duﬁes of mmesses o o
L Wlmesses who have been duly summoned shall obey the summens and attend the oral .

hearmg

= 2 Wlthout prejudlce to paragraph 3, 1f a w:tness who has been duly summened ﬁeuls to appear.
. before the Court or refuses to give evxdenee or to maké the declaration referred to in Rule 178.1,

the Court may. impose upon him a pecuniary sanction not exceeding [EUR***] and may order

- . that a furthet summons be served at the witness's own expense 'Ifhe Court may send a letter‘

mgaxory to the competent natmnal court pursuant to Rule 202

. 3 Nobody shail be obhged to s1gn a written WImess statement or to gLve evrdence at an oral
*_hearing if hefshe is a spouse, pattner equal to a spouse under applicable national’ law,

descendant, sibling or parent of a party. A witness may also refuse to answer questions. if .

_answering them would violate a professional pnwlege or other duty of conﬁdentlahty imposed.

‘by the national law applicable to the witness or expose him or his spouse, partner equal to:a \

. * -Spouse under applicable nanonal law,: descendant, sxblmg or parent to. cnmmal prosecut;on' ‘
: under apphcable nahonal Iaw ‘ _ S SR e :

4 ‘The Court may decide to report to- the competent authontles of the Conﬁ'a:cnng Member

States whose courts have cmnmal Junsdlctlon incase: of the glvmg of false ewdenee on the part '
o ofaminess e . ; ;
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~ Rule 180 — Reimbursement of expen'ses of tvitnesSes -

1. A wnness shall be entltled to relmbursement of

- (8) expenses for t'avelhng and stay; and .

(b) loss of i income caused by hxs heanng in person

After the w1mess has carried out his ‘duties and upon h1s request, the Reglstry shall make a
payment to the witness towards the ‘expenses incurred.. .

2. The Court shall make the summomng ofa witness condltlonal upon the deposxt by the party ’
- rermg on the witness of a sum suﬁiclent to cover the expenses referred to in pamgraph 1.

Rule 181 - Experts ofthe parties ,
1. SubJect to' the orders of the Court referred to in Rules 104(e) and 12 2(b) a pazty may

provide any expert evidence that it considers nécessary. Rules 17 5to 180 shall apply mutatis

~ mutandis to experts of the parties.
2. An order of the Court under. Rule 177 summomng the expert shall addmonally set out that:

(a) an expert has a duty to assist the Court mpartmlly on matters relevant to his area of
. expemse whxch overrides any duty to the patty retammg him; and

(b) an expert istobe mdependent and ob_;ectlve and shall not aet asan advocate for any party. to -
the proceedmgs . :

0 -

.
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1 (f) the tn:ne pertod for the presentahon of the expert report
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'CHAPTER 2~ COURT EXPERTS .

Rule 185 Appomtment of a court expert i

1. Where the Court must. resolve a spemﬁc teehmcai or other questton\m relahon to the actron, it

may of its own mohon (and after hearmg the partres) appomt a court expert

2. The partxes may make suggestlons regardmg the 1dent1ty of the eourt expert h15 techmcal or :
' other relevant background and the queshons to: be put to hnn

3. The court expert shali be responsrble to the Court and shall possess the experttse,
independence and unparttahty requlred for bemg appomted as court expert. The parties shall be
entitled to be heard on the experttse mdependenee and 1mpart1ahty of the court expert.

4. The Court shall appoint a court: expert by way of order Whmh shall in partlcular spec1fy

(a) the name and address of the expert appomted

®) a short description of the facts of the actmn,

(©) the evrdence subrmtted by the parttes in respect of the techmcal or other questior;

(d) the questrons put-to the expert ‘with the appropnate level of detarl meludmg where

« appropnate suggestrons relatmg to’ any expenments to he camed out; -

(e) when and under What eondlttons the expert may receive other relevant mformatmn, R

: ‘y(g) mformatron about the relmbursement of expenses mcurred by the expert
G (h) mformatlon about the sanchons whlch may be unposed on a, defaultmg expert and e
| w(1)h1sdut1esunderRule186 R e

5. The expert shall receive a copy of the order, together thh the documents and other ewdence

that the Court cons1ders to be neeessary for carrymg out h1s task:

- 6. The expert shall be requn'ed upon. recetpt of the: order to conﬁrm m wntmg that he wﬂl :
_ »present the expert report Wlthm the tn:ne penod spectﬁed by the Court s : ,

7. The Court shall agree Wlth the expert ona fee covenng hls wntten expert report and hlS ,
- partmpatron in the oral hearing. The Court may reduce this fee by an equitable amount if the

- expert does not deliver his report: within the time period spemﬁed by the Court or 1f the repert ‘
‘ d1d not have the quahty tobe expected of the expert Nir B "

8 If an appomted court expert does not present his report mthm the tune penod spec1ﬁed or,if
_extended at the expert’s request, the extended period, the Court may appoint another expert in

lns ‘place. The Court may hold the expert habie for all or part of the costs of appomtmg aﬁd

: rennbursmg another expert

9. The Regrstry shall matntam an mdlcatlve hst of techmcal experts | T
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‘Rule 186 Duties of a court expert

1. The court expert shall present an expert report in writing w1thm the time' penod spec1ﬁed by
the Court [Rule 185.4(f)]. .

2. The court expert shall be under the supervision of the Court and shall inform the Court of his

- progress in carrying out his task.

3. The court expert shall give expert advice only on;qﬁestions ‘which have been put to him.

4, The court expert shall 1ot communicate with one party without the other party being preserit
or without the consent of the other party. He shall document all communications with the
parties in his report. -

5. The court expert shall not communicate the contents of his report to third patties

6. The court. expert shall attend the oral hearing if requested to do so by the Court and shall
answer questions from the Court and the partles

7. The court expert has an overriding duty to assist the Court impartially on matters relevant to
his area of expertise. He is to be independent and objective, and shall not act as an advocate for \_J
any party to the proceedings.

Rule 187 —- Expert report

Once the report of the court expert has been presented to the Court, the Court shall invite the
parties to'’comment on it ezther in writing or dunng the oral hearing.

Rule 188 — — Hearing of a court expert

Rules 178 to 180 shal_l apply mutatis mutandis to a court expert.

" Relation with Agreement: Article 57

C

: 7.
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: ‘CHAPTERS —ORDER TO PRODUCE EVIDENCE AND TO COMI\!IUNICATEA
INFORMATION ‘

~ ORDER TO PRODUCE EVIDENCE

Rule 190 ~ Order to produce evrdence v

I. Where a party has pre,sented reasonably avaﬁable and plausrble evrdence in support of its

claims and has, in substantiating those claims, specxﬁed evxdence ‘which lies in the control of

the other party or a third party, the Court may on a reasoned request by the party specifying such
evidence, order that other party or third party'to produce such evidence. For the protection of
confidential information the Court may order that the evxdence be disclosed to certain named
- persons only and be subject to appropnate terms of non-dlsclosure :

2. During the wntten and interim procedures, a party may request such an order to produce

evidence.

prccedure havmg grven the other/thlrd party an opportumty to be heard
4 An order to produce ewdence shall in partxcuiar speclfy

'(a) under Whrch condmons, m what form and mthm What tlme pened the ev1dence shaH be
,produced S S . RO e T

. (b) any sanctmn Whlch may be 1mpcsed 1f the ev1dence 1s not produced accordmg to the order ‘

 6.An order to produce evrdence shall be sub}ect to the prowsrons of Rules 179 3 287 and 288 &
- The order shall indicate that an appeal may be brought in accordance thh Artlcle 73 of the '
: ;Agreement andRule 220 1 i : : T o o

, 7 Ifa party faﬂs to compiy Wlth an order to produce evrdence, the Court shall take such faﬂure
into account When decldmg on the issue in questron S G

"',Relatzon wztkAgreement Artzcle 59’ =

v ’Rule '191 Appheatmn for order to commumcate mformatlon s L E :

o The Court may in response toa reasoned request by a party order the other party er any thrrd
, _party to communicate such information in the control of that other party or third party asis .
- specified in Article 67 of the Agreement or such other information as is reasonably necessary :
" for the purpose of advancmg that party S case Rule 190 1 (second sentence), 5 and 6 shaII
‘apply mutatzs mutandzs S T a : N

Relatzon wzth z‘he Agreemenf Artzcle 6 7 ,

£ - ‘73‘;;

3. The Judge-rapporteur may make such order in the written: procedure or in the mtenm }

5, Where the Court orders a thxrd party to produce emdenee, the inter stsof that thxrd arty shall =
kbe duly. taken mto account o Ny B
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CHAPTER 4 - ORDER TO PRESERVE EVIDENCE (SAISIE) AND ORDER FOR
INSPECTION

ORDER TO PRESERVE, EVIDENCE (SAISIE)

Rule 192 — Apphcatxon for preserving ewdence

1. An’ Apphcatlon for preservmg evidence may be lodged by a party (vmthm the meaning of

Article 47 of the Agreement) (hereinafter "the applicant") at the division where the applicant

has commenced infringement proceedings on the merits. If the application js lodged before

proceedmgs on the merits have been started it shall be lodged at the division where the
applicant intends to start proceedmgs on the merits. e

2. The Application for preservmg evidence shall contain:
(a) particulars in accordance with Rule 13.1(a) to'(i); -

(b)a clearg indication of the measures requésted [Rule 196. 1]‘, including the exact location(s)
(where they are known or suspected with good reason) of the evxdence to be preserved;

(c) the reasons Why the proposed measures are needed to preserve relevant evidence; and

'(d) the facts and evidence relied on in support of the Apphcat:lon

Where main proeeedmgs on the merits of the case have not yet been. started before the Court,

‘the Application shall in addition contain a concise descnptlon of the action which will be

started before the Court, mcludmg an indication of the facts and evidence whmh may be relied
on in support

3. Where the appllcant requests that measures to preserve evidence be ordered without heanng

the other party (hereinafter "the defendant"), the Application for preserving evidence shall in

addition set out-the reasons for not hearing the defendant having regard in partlcular to

Rule 197. The applicant shall be under a duty to disclose any material fact known to it which

might influence the Court in deciding whether to make an order without hearmg the defendant.
The application shall not be entered on the reglster until notice has been given to the defendant

’ pursuant to Rule 197.2.

4. Where the Application for preservmg ‘evidence is lodged after main procecdmgs on the -

merits of the case have been started before the Court, the Application shall be drawn up in the

~ language of the proceedings. Where the Application is lodged before main proceedings on the

merits of the case have been started before the Court, Rule 14 shall apply mutatis mutandis.

5. The applicant shall pay the fee for the Application for preserving ev1dence [EUR***], in

, accordance with Part 6. Rule 15.2 shall apply mutatis mutandzs

Relation with Agreement: Artzcle 60

Rule 193 - Exammaﬁon as to formal requlrements, recordmg in the reglster, ass1gnment
to panel des1gnatmn of ]udge-rapporteur, single judge

1. Where main proceedings on the merits of the case have not yet been started before the Court,
the Application for preserving evidence shall be dealt with in accordance with Rule 16
(formalities examination by Registry), Rule 17.1(a) to (c) and 2 (date of receipt, recordmg in

-74 -
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o mdlcatron ‘of the facts and e\udence rehed on m support G

\ (b) summon the parttes to an oral heanng,

o (d) dectde the Apphcatlon wrthout havmg heard the defendant
B ,2 In exerclsmg 1ts dlscretton the Court shall take mto account

o (a) the urgency of the actron

' [Rule 197].

' 1809.1-RoP-18D-10.07.2015"

the regrster, aotzon number assrgnment to panel) and Rule 18 (desrgnatron onIy of

. Judge~rapporteur by presrdmg judge).

2. Where miain prooeedmgs on the merits of the case have already been started before the Court,
an Apphcatlon for preserving evidence shall mmedxately be examined- by the Registry in

~ accordance with Rule 16 and forwarded to the panel to which: the action has been assxgned orto -

the judge to whom the actron has been assigned [Rules 17 2 and 194 3 and 4].

3. The Judge decrdmg on an Apphcatlon for preservmg evrdence shall have aﬂ necessary -

powers of the Court, L ‘
Rule 194 - Exammatmn’of the Application for preseljving evidence |
1. The Court shall have the discretion to |

(a) inform the defendant about the Apphcatton and invite hnn to lodge, within a time penod to
be specified, an Objection to the Application for preservmg ev1denee which shall contain: -

(i) the reasons why the Apphcatlon shall fail;

(ii) the facts and évidence. rehed on, in- pa:rueular any chalienge to the facts and ev1denoe
rehed on by the appheant : :

(m) Where main proceedmgs on the ments of the case have not yet been started before the

Court, the reasons why the action which wﬂl be started before the Court shaH farl andan “

(c) summon the apphcant to an oral hearmg wrthout the presenee of the defendant

() whether the. reasons for not hearmg the defendant [Rule 192 3 and Rule 197] appear ;1
well—founded L e : e S ; '

(©) the probabrhty that evrdence may be destroyed or otherwxse eease to be. avaﬁable

_ 3 The presxdrng Judge may deolde that he or the ]udge-rapporteur or other smgle Judge or the '
‘ ;standmg judge may decide on the Apphcatton e e _

4 In eases of extreme urgency the. apphoant may apply wrthout formahty for an order to :

preserve evidence to the standmg judge designated in ‘accordance with Rule 345.5. The

e standing judge shall decide the procedure tobe followed on the Apphcatron, which: may include

a subsequent wntten Apphcatron

5, If the Court decrdes to mform the defendant about theApphcatxon the Court Wlﬂ ﬁrst glve

the apphcant the possrblhty to withdraw the Appheatron In the event of such withdrawal the

. applicant may request that the Court shall order that the Apphcatron and its’ contents shall
' remamconﬁdentlal R T SRR e SN

-T75-
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6. If the patent the subject of the Application is also the subject ofa Protective Letter pursuant
to Rule 207 the applicant may withdraw the Apphca’aon pursuant to paragraph 5.

Rule 195 — Oral hearing . _
1. Where the Court deeldes to summon the parties to an oral heanng; the date for the oral

hearing shall be set as soon as poss1ble after the date of receipt of the Application for preserving

evidence.

2. Rules 111 to 116 shall apply mutatis mutandis. Where the applicant is absent from the oral
hearing without & reasonable excuse, the Court shall reject the Application for preserving
evidence.

3. The decision of the Court on the Application for preserving evidence shall be given in
writing as soon as possﬂ)le after the closure of the oral hearing. If the Court deems appropriate,
the decision may be given orally to the parties at the end of the oral heanng but shall as soon as
practicable thereafter be given in wntmg _

Relatwn with Agreement: Artzcle 60.

Rule 196 ~ Order on the Application for preserving evxdence

1. The Court may order, in particular, the following: -

(a) preserving evidence by detailed description, with or without ihe takmg of samples;
(b) pﬁysical seizure of allegedly infringing goods;

(c) physical seizure of the materials and implements used in the productlon and/or dlstnbutlon
of these goods and any related document

(d) the preservation and disclosure of digital media and data and the- disclosure of - any
passwords. necessary to access ‘them.

For the protection of confidential information the Court may order that any of the above be
disclosed only to certam named persons and subject to appropriate terms of non-dlsclosure

2. An order to preserve evidence shall specify that, unless otherwise ordered by the Court, the
outcome of the measures to preserve ev1dence may only be used in the proceedings on the

merits of the case.

‘3. The order to preserve evidence shall be enforceable immediately, unless the Court decides

otherwise. The Court may set condmons to the enforceablhty of the order, specifying in
particular:

(a) who may represent the applicant when the measures s to preserve evidence are being carried
out and under what condltlons

(b) any security which shall be provided by the apphcant

If necessary, the Court may set penalties applicable to the apphcant if these conditions are not ‘

observed.

4. The order to preserve evidence. shall specify a person who shall carry out the measures
referred to in paragraph 1 and present a written Report on the measures to preserve evidence, all

- 76 -
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in accordance with, the nauonal law: of the place where the measures are. executed to the Court
within a tlme penod to be specrﬁed - : ,

5. The person referred to in pamgraph4 shall be a professronal person or expert, who
guarantees expertise, mdependence and unpartrahty ‘Where appropriate and allowed under

~ applicable national law, the person may be a bailiff or assisted by a bailiff, In no circumstances

may an employee or drrector of the apphcant be’ present at the executlon of the measures.

6. The Court may order the apphcant to provzde adequate security for the legal costs 'and other

expenses and compensation for any injury incurred or likely to be incurred by the defendant
which the applicant may be liable to bear. The Court shall do so where the order to preserve

eévidence was made without the defendant having been heard, unless there are special
circumstances not to do so. The Court shall decide whether itis appropnate to order the security
by deposrt or bank guarantee o

7. The order to preserve evidence shall indicate that an appeal may be lodged in accordance
with Article 3 of the Agreement and Rule 220 . : .

Relation wzth Agreement Article 60( I ) (4)

Rule 197 - Order to preserve evidence wrthout hearmg the defendant '

1. The Court may order measures t0 preserve evrdence [Rule 196. 17 wrthout the defendant

having- been heard, in partreular where any delay is. likely to cause!irreparable harm to the

 applicant or where there is a demonstrable risk of ev1dence bemg destroyed or otherwrse

ceasing to be avarlable

2. Where measures to preserve ev1dence are ordered wrthout the defendant havmg been heard,
 Rule 195 shall apply mutatis mutandzs to the oral hearing without the presence of the defendant.
oIn such cases, the defendant shall be glven notrce unmedxately at the tnne of the executron of :

the measures

3. Wrthm 30 days aﬂer the executlon ofthe measures, the defendant may request a revrew or‘ the
~order to- preserve evidence. The Request for rev1ew shall set out L

t k(a) the reasons why the order to preserve evrdence shall be revoked or modtﬁed and

(b) the facts and evrdence relied on

4 The Court shall order an,oral hearmg to review the order wrthout delay Rule 195 shall apply
The Court may modify, revoke or confirm the order. In case the-order is modified or revoked

| _ the Court shall oblige the persons to whom conﬁdentrai mformatton has been chselosed to keep 4

thrs mformatron conﬁdenttal [Rule 196. 11.

. Rule 198 Revocatmn of an order to preserve. ewdence

g The Court, shall ensure that an order to preserve ewdenee is revoked or ethermse cease to-
- have effect, upon request of the defendant ‘without prejudxee to. the damages which may, be
‘ clalmed, if, within a time period not exceeding 3 1 calendar days-or 20 wor]qng days, whichever
is the longer, from the date specified in the Court’s order with due account to the date where the
‘Report referred to'in Rule 196.4 shall be presented, the apphcant does net start prooeedmgs on
T the ‘merits. of the case before the Court : k
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2: Where the measures to’ preserve evidence are revoked, or where they lapse due to any act or

" omission by the applicant, or where it is subsequently found that there has been no infringement

or threat of infringement of the patent, the Court may order the apphcant, upon request of the

defendant, to provide the defendant appropriate compensation for any mjury caused by those -

measures [Rule 354 2]
Relation with Agreement: Article 60(8) and (9)
ORDER FOR INSPECTION |

Rule 199 — Order for inspection

1. The Court may, on & reasoned request by a party, order an inspection of products, devices, |

methods, premises or local situations in situ. For the protection of confidential information the

Court may order that any of the above be disclosed only to certain named persons and subject to

appropriate terms of non-disclosure in accordance with Artlcle 58 of the Agreement.
2. Rules 192 to 197 and Rule 198.2 shall apply mutatis mytandzs. V

Relation with Agreéh:ent: Article 60

_78 .
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CHAPTER 5- OTHER EVl])ENCE
Rule 200 Order to freeze assets

1. Where a party has prescnted reasenabiy avaﬂable and plauszbie evzdence in sapport of its
claim that a patent has been or is about to be mﬁmged the Court may, whether before or after
proceedmgs have been commenced, order a party not to remove from its Junsdxctmn any assets
or paztxcular assets Iocated therem nor to deal m any assets whether Iocated within its
jurisdiction or not, . « - . s .

2. Rules 192 to 197 and 198 shali apply mutatis mutandzs
Rela!z(m wzth Agreement: Arncie 6I
Rule 201 ~ Experxments ordered by the mert

1. Without prejudme to the possﬂnhty for partles or parties experts to carry out experiments,
the Court may, on a reasoned request by a party, order an expenment to pmve a statement of

fact for the purpose of proceedmgs before the Court.

2. A party requestmg 0. be allowed fo prove a statement of fact by means of expernnents shall
lodge a request as.soon as pracncable inthe written procedure or the mtenm procedure to.carry

‘outexpemnentswhichshaﬁ T T T N

(a) :tdentlfy the facts- mtended 10 be estabhshed by the expernnents descnbe the proposed
7 expenments m detaﬂ and the reasons for carrymg out the propesed expenments, [ :

St

\(b) pre:rpose an expert to carry aut such expenments and

(c) dxsciose any prevmus attempts to caxry out smular expenments

3. Other parties to the pmceedmgs shall be mv:ted to state whether they dzspute the fa,cts

_ ‘intended to be established by the experiments. They shall also be invited to comment on the
’request mcludmg the ldentxty af the expert proposed and the descnprhcm of the expenments

4. Unless othemse ordered by the Com't the party requesf:mg expenments shall nnﬁally bear -

the ccsts of the expenment

o 5 The ord.er of the Court ailswmg the expenments shall speczfy the detaﬂed expcnments and

(@ the name and address of the expert or. experts whe are.

to cany out the expermlents as Court’

, | ‘(b) the time penod for carrying out the expenments and Where appmprzate the exact tlme and
| Placewheretheyaretobecamedout S SRR s |

L (c) 1f necessary, other condmons fcr carrymg out the expenments and

kfg(d) the time pem)d for presentmg the report on the experments and Where appropnate,
: dzrectzens relatmg to. the contents of the report e : ;

; 6 Where appropnate the Court may order that the expenmeﬂts be cameci out m ’shc presence of
. the partxes and thezr experts o e

i 79 %
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7. Once the report on the experiments is presented to the. Cdurt, it shall invite the parties to

comment on it either in writing or during the-oral heanng The expert(s) may be summoned to
the oral hearmg

Rule 202 ~ Letters rogatory .

1. The Court may, ofits own motion (but only after hearmg the partles) oron areasoned request

by a party, issue letters rogatory for the production of documents or the hearing of witnesses or
experts by othier competent courts or authorities outside the European Union. Rule 180 shall

apply.

2. The CourtAshéll draw up letters rogétqry in the language of the competent court or authority
or shall attach to such letters a translation into that language.

3. Subject to paragraph 4 the competent court or authority shall apply national law as to' the
procedures to be followed in executing such requests and, in particular, as to the appropnate
measures of compulsion. :

‘ 4. The Court shall be informed of the time when, and the place where, the enquiry or other legal

measure is to take place. It may inform the partles witnesses and experts concerned.

- 80~
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Rule 205 Stages of the proceedmgs (summary proceedmgs) ir

Provisional measures are u'eated by way of ‘summary proceedmgs whlch shall ccns1st of the
followmg stages , : :

' (a) a wntten procedure, and

(b)an oral procedure, whxch may mclude an oral heanng of the partles or of one of the partzes

Rule 206 - Apphcatmn for prowsmnal measures

1. An Application for prowsronal ‘measures may be lodged by a party (heremafter "the

applicant") before or aﬂer mam proceedmgs ‘on the ments of the case have been started before
the Court. :

2, An Apphcatlon for prov1smnal measures shall contam

(a) particulars in accordance with RuIe 13.1(a) to (1)
(b) a mdlcatmn of the prows;onal measures whlch are bemg requested [Rule 21 L1}

(c) the reasons Why prowszonal Tmeasures are necessary to prevent 2 threatened mﬁ'mgement, to

forbid the continuation of an alleged mfrmgement or to make such contmuauon subJ ect to the

lodging of guarantes;

- (d) the facts and ewdence rehed onin support of the Apphcatlon, mcludmg ewdence to support
- the claim: ‘that" prov131ona1 measures are necessary mcludmg the matters referred to in
Qf_Rule2112and3and o S SRR . : :

(e) a concise descnpuon of the actlon Whlch wﬂl be started before the Court, mcludmg an
. indication of the facts and ev1dence Whlch will be rehed on in support of the main proceedmgs _
. onﬁlementsofthecase : R e

party (heremaﬁer "the defendant“), the Apphcauon for prcwsmnal measures shall n addztxon ,
~ contam Tl ; _ ~ g

: (a) the reasons for not heanng the defendant havmg regard m parucular tok Rule 197 and '

(b) mformatmn about any pnor correspondence between the partles concermng the alleged
mﬁ:mgement : Llwlo ‘ . ,

o 4 The apphcant shall be under a duty to d1sclose auy matertal fact known to it wh1ch rmght ‘,
o ‘_mﬂuence the Court in decxdmg .whether to make an order without hearmg the defendant
JE mcludmg auy pendmg proceedings and/or any unsuccessﬁll attempt in the past to obtam o
o prov19mnal measures in reSpect of the patent (or patents) o ‘j} I e o

mutandzs

5, Rule 14 shall apply mutatzs mutandzs The apphcant shall pay! the fee for the Apphcatlon for v
'prov1s1ona1 measures [EUR***] m accordance w1th Part 6. Rule 15 2 shall apply mutatz.st ’
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Rule 207 Protectlve letter

1. If a person entitled to start proceedmgs under Article 4’7 of the Agreement considers it likely
that an Apphcatlon for provisional measures against him as a-defendant may be lodged before
the Court in the near future, he may file a Protective letter.

2. The Protective letter shall be filed with the Reglstry in the language(s) of the patent(s) and

shall contain:

(a) the name of the defendant or defendants ﬁlmg the Protectlve letter and of the defendant‘ :

representative;
(b) the name of the vpresumed applicaxit or applicants for provisional measuree;

(¢) postal and electronic addresses for service on the defendant filing the Protectlve letter and
the names of the persons authorised to accept service;

{(d) postal’ and, where available, électronic addresses for service on the presumed apphcant or

applicants for prov181onal measures and the names-of the persons. authorised to accept service if
known;

(e) where aVailable, the number of the patent (or patents) concerned and, where z;p’plicab-le,f
information about any prior or pending proceedings referred to in Rule 13.1(h); and

() the statement that the letter is a Protective letter.

3. The Protective letter may eontain'

(a) an indication of the facts relied on, which may include a challenge to the facts expected to be
relied on by the presumed applicant or applicants and/or, where applicable, any assertion that
the patent (or patents) is (are) invalid and the grounds for such assertion; ’

(b) any available written evidence relied on;’

(c) the arguments of law, mcludmg the reasons why any Apphcatxon for prov1s1ona1 measures
should be rejected A

4. The defendant or defendants filing the Protective letter shall pay the fee for filing a Protective
- letter [EUR***], in accordance with Part 6. Rule 15.2 shall apply mutatis mutandis. '

5.The. Registry shall as soon as practicable - examine . whether the requirements of
paragraphs 2(a) to (f) and 3 have been complied with. If these requirements have been comphed
with, the Registry shall as soon as practicable:

’(a) record the date of receipt and ass:gn a number to the Protective letter;

- (b) subject to paragraph 7, record the Protective Ietter in the register; |

(c) provide details of the Protective letter to all local and regional divisions; and |

(d) where an Application f(')'r:provis’lox-lal measures has already been ledged {nform the panel or
the single _]udge dealing with the Apphcatlon about the filing of the Protective letter.

6 If the defendant has not complied with the reqmrements of paragraph 2 the Reglstry shall as

soon as practicable invite the defendant to:

-82-
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| (a) correct the deﬁezenczes thhm 14 days of servxce of sueh nettﬁcatmn, and
4 (b) where. apphcable pay the fee referreé to in paragraph 3 |

7. The proteetlve letter shaﬁ not be pubhcly avaliable on the reglster untﬁ it has been forwarded

to the applicant pursuant to paragraph 8.

8. Where an Apphcatlon for prowslcmal measures is subsequenﬂy lodged the Regxstrar shall

forward a copy of the protective letter to the panel or judge appointed under Rule 208 together
with the Application for provisional measures and shall forward 2 copy to the- apphcant or
apphcants as soon as practicable. :

9. Ifno Apphcaﬁon for provisional measures has been lodged w1thm six months from the date
of receipt of the Protective letter, the Protective letter shall be removed from the register unjess

the person who has lodged the Protective letter has prior to the expiry of such period applied for |
~ an extension of six months and paid a fee, for the extension [EUR***] in accordance with

Part 6. Fmther extensmns may be obtamed on ﬁn‘ther payments of the fee
10. Rule 15.2 shall apply mutatis mztt‘andzs ’

X 'Rule 208 ~ Exammatmn as to formal reqmrements, recerdmg in the reglster, assngnment
" to panel, demgnaﬁon of judge—rappcrteur, smgle ;ndge g :

1. The Appheauon for pmvxsmnal measures shali be exammed by the Reglstry in accordance
 with Rule 16 Theé Registry shall in addztmn examme whether any Protectlve Ietter relevant for \

the Apphcatxon is recorded in the reglster

;,\

2 Where main proceedmgs onthe menfs of the case have not yet been started befere the Com't,
" Rule 17 (date of receipt, recordmg in the register, action number, asszgnment to panel) and

Rule 18 (designation of judge-rapporteur by presiding judge) shall apply mutatis mutandis.|n.

urgent cases, the presiding judgé may decide that he or an expenenced judge of the panel,

acting as single judge, may deexde on the Apphcahon in accordance mth Ruies 209 tc 2 13 wﬁh/ :

= areduced tlme~tabie

"3 Where main proceedmgs on the ments of the case have aiready been started before the Court,
the, Appheaﬁen for provisional measures shall mmedzately be forwarded to the panel to which
- the action has been assigned or to the single judge. In urgent cases (where the action has not
- been a531gned to a single judge), the presiding judge may decide that he or the judge-rapporteur, 4
 acting as single }udge may deelde on the Apphcaﬁan in accordance mth Ruies 2{}9 to 213 wﬁh
3 reduced tlme-table : S : G S e

, 4. The smgle judge demdmg on the Apphcatxon far provzsmna} measures shaﬁ have aﬂ

necessary powers of the Court

Rule 209 Exammanon of the Appheatmn for provxsional measures

1. Wlthout prejudxce to the Court's decnsmn on the Apphcauon for provxsmnal measures the,

Court shall have the discretion to:

- (a} mform the defendam about the Apphcanon and invite hzm to k}dge, wzthm a txme permd to ;
‘ be specnﬁed an Objectmn to the Apphcaimn for provxsmnai measures whxch shail"‘eontam '

o .83 -
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(i) the reasons why the Application shall faﬂ

(n) the facts and evidence relied on, in particular any challenge to the facts and evidence
relied on by the applicant; and

(iii) where main proceedings on the merits of the case have not yet been started before the.

Court, the reasons why the action which will be started before the Court shall fall and the
facts and evidence rehed on in support; "

(b) summon the parties to an oral heanng,

(c) summon the applicant to an oral heanng wnhout the presence of the defendant.

2.In exerc1smg its discretion pursuant to Rule 209.1, the Court shall in particular take lnto

account:

(a) whether the patent has been upheld in an opposmon procedure before the European Patent
Office or has been the subject of proceedings in any other court;

(b) the urgency of the action;

(c) whether the applicant has requested provisional measures without heanng the defendant and
whether the reasons for not hearing the defendant appear well-founded and

(d) any Protec‘nve letter ‘filed by the defendant; the Court shall in parncular consxder

summoning parties to' an oral hearing if a relevant Protective letter has been filed by the.

defendant.

3..In cases of extreme urgency the standing Jjudge appointed in accordance with Rule 345.5 may |

decide immediately on the Apphcatlon for provisional measures and the procedure to be
followed on the Application. -

4. 1If the applicant has applied for prowsmnal measures without hearing the defendant and the
Court decides not to grant provisional measures without hearing the defendant the applicant
may withdraw the Application and may request that the Court order that ‘rhe Application and the
contents of the Application remain conﬁdentlal

‘Rule 210 — Oral hearing

1. Where the Court decides to summon the partles to an oral hearing, the date for the oral

hearing shall be set as soon as possible after the date of receipt of the Application for -

prowsmnal measures.

2. The Cou;'t may order the parties to provide further information, documents and other
evidence before or during the oral hearing, including evidence to enable the Court to make its

decision in accordance with Rule 211. Part 2 of these Rules on Evidence shall be applicable

only to the extent determined by the Court.-

3. Rules 111-to 116 shall apply mutatis mutandis. Where the apphcant is absent from the oral
heanng without a reasonable excuse, the Court shall reject the Apphcanon for provisional
measures.

4. The decision of the Court on the Application for provisional measures shall be given in V

writing as soon as possible after the closure of the oral hearing. If the Court deems appropriate,

-84 -
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'1ts deczsmn may be glven orally to the parﬂes at the end of the oraI hearmg, pnor to prowdmg its

decision in writing. »
Rule 211 - Order on the Applicahon for prtmsmnal measures :

1. The Court may in parhcular order the foﬂomng provxslonal measures 3

(b) the seizure or dehvery up of the goods suspected of mfrmgmg a patent nght 508 to prevent
their entry into or movement within the channels of commerce,

(©ifan apphcant demonstrates cucumstances likely to. endanger the recovery.of damages, a

precautionary seizure of the movable and immovable property of the defendant, including the B

blocking of his bank accounts and other assets,
(d) an interim award of costs. ‘

2. In taking its decision the Court may require the applicant to provide reasonable ev1dence to

satisfy the Court Wlﬂl a sufficient degree of certainty that the apphcant is entitled to commence

proceedings. pursuant to Article 47, that the patent in questlon is vahd and that hlS nght is bemg , )

infringed, or that- such mﬁmgement is mmment

3. In takmg its dec:lsmn the Court shall in the exercxse of 1ts d1scret10n welgh up the mterests of
~ the parties and, in’ partlcular, take into account the potentlal harm for elther of the parties

resnltmg from the grantmg or the refusal of the m_]unctmn

4 The Com‘t shall have regard to any unreasonable delay i in seekmg provmonal measures.

 5.The Court may order the applicant to prevxde adequate: secunty for apprepnate cempensatlon ,
- for any injury likely to be caused to the defendant which the applicant may be liable to bear in

the event that the Court revokes the order for provisional measures. The Court shall do S0  where

 interim measures are ordered without the deféndant having been heard unless there are special -
circumstances not to do so. The Court shall decide whether it is appropnate to order the secunty .
by deposit or bank guarantee. The -order shall be effective only after the secunty has been ngen )

to the defendant in accerdance Wlﬂl the Court’s decxsmn

6. The order on prov:swnal measures shall indicate that an eppeal may be brought in

accordance with Artlcle 73 of the: Agreement and Rule 220 1.
Relatzan wzth Agreement: Artzcle 62(2) and (4) k

Rule 212 Order on provxsmnal measures wzthout heanng the &efendant

1. The .Court may order prewsmnal measures w1theut the defendant havmg been heard, in

partlcular where any delay is likely to cause irreparable harm to the applicant or where there is.

o a demonstrable nsk of ewdence being: destroyed Rule 197 sha]l apply mutazzs mutandzs

2. Where provxsmnal measurés are ordered wnhout the defendant ha,vmg been heard, Rule: 210 :
shall apply mutatis mutandis to the oral hearing- without the presence of the defendant. In such -

_ cases, the defendant shall be given notice of the provxsxonal measures W1ﬂmut delay and af the ;

- latest 1mmed1ately at the time ef executlon of the measures : : =

3. The defendant may request a rewew Rule 197 3 and 4 shall apply muz‘atzs mutandzs o

85~
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Relation with Agreement: Article 60(5) and (6) .

Rule 213 — Revocation of bfovisional measures

1. The Court shall ensure that provisional measures are revoked or otherwise cease to have
effect, upon request of the defendant, without prejudice to the damages which may be claimed,
if, within a time period not exceeding 31 calendar days or 20 working days, whichever is the

longer, from the date specified in the Court’s order, the applicant does not start proceedings-on .

the merits of the case before the Court. When specifying the date, the Court shall take due
account, where apphcable of the date on which the Report referred to in Rule 196.4 shall be
presented. ‘

2. Where provxslonal measures are revoked or where they lapse due to any act or omission by

the applicant, or where it is subsequently found that there has been no infringement or threat of
infringement of the patent, the Court may order the applicant, upon request of the defendant, to
provide the defendant with appropriate compensatlon for any injury caused by those measures
[Rule'354.2]..

Relation with Agreement: Arz‘ible 60(9).
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.2 The Apphcatmn for leave to appeal shall set out
L (a) ther reaSons Why the appeal should be heard

: PART 4 PROCEDURES BEF ORE THE COURT OF APPE AL
| :Rule 220- Appealable decxsmns . | i x
1.An appeal by a party adversely affected may be bmught agamst . : 16
| (2) ﬁnal declsmns of the Couﬁ of F 1rst Instance, = S

(b) decxslons termmatmg proceedlngs as regards one of the partles
(c) orders referred to in Articles 49(5), 59,.60, 61, 62 or 67 of the Agreement
2. Orders other than those referred in Rule 220.1 and Rule 97 5, may be elther the subject ofan

- appeal together with the appeal against the decision or- may be appealed with the leave of the
| Court of First Instance within 15 days of service of the Comt’s decision to that effect. -

1809.1-RoP-18D-10,07.2015 -

3. In the event of a refusal of the Court of First Instance to grant leave thhm 15 days of the o

order of one of its panels a request for a dascre‘aonary review to the Court of Appeal may be
made within 15 caléndar days from the end of that penod. Rule 333.3 shall apply mutatis
mutandis. The request shall set out the matters referred to in Rule 221 2

4, The Regxstrar shaII as51gn the request for a d.lscretxonary Teview to the standmg Judge

- (Rule 345.5 and .8). The standing judge may deny the request without giving reasons. If the
standing judge allows the request after having heard the other party, he shall order what furthér
- steps, if any, the partles shall take and within what time limits and the President of the Court of
Appeal shall assign the review to a panel of the Court of Appeal for a decision: The Court of
- Appeal may consult the premdmg judge or the Judge rapporteur of the panel of the Court of FII'St
. Instance Whlch has refused the leave order : : o

5, The Court of Appeal may hear appeals agamst separate dec:slons on the ments in :

mﬁmgement proceedmgs and in vahdlty proceedmgs together i

Rule 221 Apphcanun for leave to appeal agamst COSt declsmns

1 A party adversely affeeted bya decision referred to in Rule 157 may lodge an Apphcatlon for ,
i leave to appeal to the Court of Appeal w:thm 15 days ef semce of the dec:1s1on of the Court‘ ‘

reﬁxsmg leave to appeal

~ ,(b) where necessary, the facts ev1dence and arguments relzed on :
=y 3 The Apphcatlon for leave to appeal shall be ass1gned to the standmg 3udge (Rule 345 5 and’ﬂ

8) who shall decide on gmntmg leave to appeal

- :f 4. Ifleave to. appeal a cost decxsmn 1s granted the standmg Judge shall declde the appeal
: Rule 222 Sub;ect»matter of the proceedmgs before fhe Conrt of Appeal '

’:7s#87-‘

L Requests facts emdence and arguments subrmtted by the parhes under Rules 221 225 226, |
236 and 238 shall subject to paragraph 2, constltute the sub;ect—matter of the proceedmgs
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before the Court of Appeal. The Court of Appeal shall consult the file of the proceedmgs before
the Court of First Instance :

2. Requests, facts and eviderice which have not been submltted by 4 party during proceedmgs
before the Court of First Instance may be disregarded by the Court of Appeal. When exermsmg
discretion, the Court shall in particular take into account: -

(a) whether a party seeking to lodge new submxss:ons is able to Justxfy that the new submissions

‘could not reasonably have been made during proceedings before the Court of First Instance;

(b) the relevance of the new submission's for the &ecision on the appeél'

| (c) the position of the othér par:y regardmg the lodging of the new subrmsswns

Relation.with Agreement: Artzcle 73 4)
Rule 223 — Applicatio'n for silspensive effect

1.A party may lodge an Apphcatlon for suspensive effect, m accordance with Article 74 of the
Agrecment

2. The Application for suspcnsch effect shall set out:
(a) the reasons why the lodging of the appeal shall have suSpensive.eﬁ‘ect;’

(b) the facts, evidence and arguments relied on.

3. 'The Court of Appeal shall decide the Application without delay. -
- 4. In cases of extreme urgency the apphcant may apply at any time without formality for an

order for suspensive effect to the standing judge [Rule 345.5 and .8). The standing judge shall

‘have all the powers of the Court of Appeal and shall decide the procedure to be followed on the

application, which may include a subsequerit ‘written Apphcatlon
5. There shall be no suspenswe effect for an appeal of an order pursuant to Rule 220.2.

Relation with Agreement: Article 74
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kThe Statement of appeal shall contam

S (b) the names of the respondent and of the respondent‘s representatwe

. Rule 226 Contents of the Statement of grounds of appeal

 1809.1-ROP-18D-10.07.2015 -

CHAPTER 1- WRI T EN PROCEDURE

SECTION 1 - STATEMIENT OF APPEAL STATEMENT OF GROUNDS OF APPEAL ,

: Rule 224 Tlme permds for lodgmg the Statement of appeal and the Statement of ;
\ grounds of appeal = : o .

1. A Statement of appeal shall be lodged by the appellant

(a) Wxthm two months of serv1ce of a decrsron referred fo in Rule 220 l(a) and (b), or.

(b) vvlthm 15 days of service of an order referred to in Rule 220.1(c) ora dectsron referred toin

Rule 220.2 or m Rule 221 3

2. The Statement of’ grounds of appeal 8 shall be Iodged by the appellant

(a) within four months of servxce of a decxsxon referred to in Rule 220. l(a) and (b); of

(b) within 15 days of serVIce of a declslon referred to in Rule 157 or an' order referred to in
Rule 220.1(c) ora decxsron referred to in Rule 220 2 or m Rule 221 3 ’

Relation with Agreement Artzcle 73(1 ) and (2) i
Rule 225 Contents of the Statement of appeal L k

(a) the: names of the appellant and of the appellant‘s representatlve, i s

' (c) postal and electronic addresses for service on the appeﬂant and on the respondent, well as
_the names of the | persons authonsed to accept servxee, e ‘ ,

e (d) the date of the decmmn or order appealed agamst and the actlon number attnbuted to the ﬁle .
: m proceedings before the Court of First Instance, and o LA Ny

The Statement of grounds of appeal shall contam

' ",(a) an mdlcatron of Whrch parts of the decrsron or order are contested - i Pl

e () the reasons for settmg asrde the contested demsmn or order, and

. (c) an. mdlcatlon of the facts and evrdenee on whtch the appeal is based 1n accordance w1th |
\Rule2221and2 ' L : e e I

,’[RulewEPCJ e A |
: Rule 227 Language of the Statement of appeal and of the Statement of grounds of :
. _'appeal . , : S : S o

1. The Statement of appeal and the Statement of grounds of appeal shall be drawn up

o (e) the order or remedy sought by the appellant, mcludmg any order for expedmon of the appealf o
’ .pmsuant to Rule 9 3(b) and the reasons Just;fymg such order for expedrtlon D o
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@ without preJudlce to Article 50(3) of the Agreement in the language of the proceedmgs
before the Court of First Instance; or

(b) where the parties have agreed in accordance with Article 50(2) of the Agreement, in the
language in which the patent was granted. Where the parties have agreed in accordance with
Article 50(2) of the Agreement, evidence of the respondent's agreement shall be lodged by the

-appellant together with the Statement of appeal.

Relatzonsth with Agreement: Artzcle 50
Rule 228 ~ Fee for the appeal |

The appellant shall pay the fee for the appeal [EUR***], in accordance with Part 6. Rule 15 2
shall apply mutatis mutandis.

* Rule 229 ~ Examination as to formal requirements of the Staternent of appeal

1. The Regis_ﬁ'y shall, as soon as practicable after the lodging of the Statement of appeal,

~ examine whether the requirements of Rules 224.1, 225, 227 and 228 have been complied with.

2. If the appellant has not complied with the requirements referred to in Rules 225, 227 or 228,
the Registry shall invite the appellant to:

~ (a) correct the deficiencies within 14 days of service o‘frsuch notiﬁcatioﬁ; and

(b) where applieable pay the fee for the appeal within said 14 days. |

3. The Registry shall at the same time inform the appellant that if the appellant fails to correct
the deficiencies or to pay the fee within the time stated a declsmn by default may be ngen in -
accordance with Rule 357.

4.If the appellant has not met the requirements of Rules 225; 227 and 228 and falls to correct
the deficiencies or pay the fee the Registry shall inform the President of the Court of Appeal
who shall reject the appeal as inadmissible by a decision by default. He may give the appellant
an opportunity to be heard beforehand.

Rule 230 — Recording in the regxster (Court of Appeal)
1. If the Statement of appeal comphes with the requirements referred to. in Rule 229.1, the : L/ -

: Reg1stry shall:

(a) record the date of receipt to the Statement of appeal and an ‘action number to the appeal ﬁle;

(b) record the appeal file in the register;

(c) inform the appellant of the action number and the date of receipt; and

() serve the Statement of appeal on all parties to the proceedings at first instance.
2. The action shall be assigned to a panel according to Rule 345.3 and .8.

3. The panel shall as soon as practicable decide whether to grant any order for expedition
pursuant to Rule 225(e) having given the parties an opportunity to be heard. -

-90-

90 | 142



"

]

Rule 231 Desxgnatmn of the Judge-rapporteur
The preSLdmg judge of the panei to which the actzon has. been asszgned shall desxgnate one legal

~ judge of the panel as judge-rapporteur. The presxdmg judge may designate himself as the

judge-rapporteur. The Registry shall as soon as praeucable noufy the appeﬂant and respondent

. ofthe 1dent1ty of the ]udge-rappoﬁeur

Rule 232 Transiatmn of fi!e g - ;

): ‘

1.If the ianguage of the proceedmgs before the Court ef Appeal is net the language of the

proceedings before the Court of First Instance, the judge-rapporteur may order theé appellant to
lodge, within a time peried to be syeczﬁed, translatlons mto the 1anguage of the proceedzngs
before the Court of Appeal of Vel

(a) written pIeadmgs and other documents lodged by the partles before. the Court of Fn'st
Instance, as specxﬁed by the judge-rapporteur, : .

(b) decisions or orders of the Court of First: Instance

The judge-rapporteur shall at the same ‘time mfonn the appeiiant that if the appellant faﬂs to
lodge the translations within the tnne penod spemﬁed, 3 deexsxon by defamit may be gwen in
accordance with Rule 357. . 9

© 2.If the, appeliam fails to Eodge the t:ranslatmns under paragraphl mﬁhm the tnne penod
specxﬁed, the Judge-rapporteur shall re_}ect the appeal by a decision by default in accordance :

with Rule 357 \He may g:ve the appeﬂant an opportunity to be heard beferehand

3 The appellant may request that documented costs of translattons be taken mto accouﬂt when

the Court fixes the ameunt of cests in accordance w:th Part } Chapter 5

. Relatzen wztk Agreemem‘ Arz‘zcle S Q(Z) azm’ a3)

Rule 333 Prehmmary examinetmn ef the Statement af greunds ef appeal

1. The judge-rapporteur shall examine: Whether the Statement of grounds cf appeal sat:sﬁes the :
jreqmrementsofReiezztS DRI o - e L

2. Ifthe Statement of greunds of appeal does not comply Wzth the requ&ements of Rule 226, the
judge-rapporteu: shall give the appellant leave to amend the Statement of grounds of appeal

within such period as he may decide. If the appeﬂant fails to amend the Statement within such

-period the judge-rapporteur may reject the appeal as madxmsmble He sha}l gzve the appeﬂant '

anopportumtytobeheard beferehand ; B SR
3. Grounds of appeal whlch are not ralsed Wlthm the pemod speelﬁed fer the Statement ef

| greunds of appeai in Rule 224 2 shall ﬁot be adrmssxble

Rule 234 Chaﬂenge to ﬁte declsmn tn reject an appeal as madm:ssxhle

I ’I’he appeHant may chalienge a deezslon to. reject the appeal as. madm1531ble under ‘
. Rules 224.1,229.2 0r233.2 mthm one menth of servzce of the demszon, w1thout prowdmg new
_ grounds of appeai ‘ S - A ;

2. The. panel to whzeh the actmn has been asszgned ender Rule 230 2 shaﬂ deczde any challenge

‘ under paragraph 1

a91-
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~n 3. If a decision to reject an appeal as madmlss1ble is set aside, the appeal shall take its normal
course.
™ SECTION 2 ~ STATEMENT OF RESPONSE

Rule 235 — Statement of response

s , 1. Wlthm ‘three months of service of the Statement of grounds of appeal pursuant to
‘ Rule 224. 2(a), any other party to proceedings before the Court of First Instance (heremaﬁer
"respondent") may lodge a Statement of response, which shall be served on the appellant. -

?""'1
2. Within 15 days of service of grounds of appeal pursuant to Rule 224.2(b), any other party to
, » proceedings before the Court of First Instance - (hereinafter "respondent”) may lodge a
. Statement of response, which shall be served on the appellant.
- 3. If the respondent fails to lodge a Statement of response the Court of Appeal may give a
- reasoned dec1s1on .
i} Rule 236 — Contents of the Statement of 'résponse o b
sl 1. The Statement of response shall contain:
| (a) the names bf the respondent and the respondent‘e representative;
”‘E (b) postal and electronic addresses for service on the resporident.and the names and addresses of
N the persons authorised to accept service;
- O] the action number of the appeal file; and
(d)a Tesponse to the groun’ds of appeal. |

- 2.The respondent may support the decision of the Court of First Instance on grounds other than
those given in the dec151on

Rule 237 - - Statement of cross-appeal

1. A party who has not lodged a Statement of appeal within the period referred to in Rule 224.1
IR may still bring an appeal by way of cross-appeal within the penod referred toin Rule 235if one b ‘
- of the other parties has lodged a Statement of appeal.

= 2. A Statement of cross-appeal shall be includéd in the Statement of response. It shall compiy
i with the réquirements of Rules 225 and 226. Rules 229, 233 and 234 shall apply mutatzs
mutandzs to the Statement of cross-appeal.

3.A Statement of cross-appeal shall not be admlss1ble in any other way or at any other time.

4.A cross-appeal shall be treated as an appeal as far as the fee for the appeal is concerned Rule
228 shall apply mutatis mutandis. . ¢

5. If the Statement of appeal is withdrawn, any Statement of cross-appeal shall be deemed fo be
= ' mthdrawn .

v
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' SECTION 3-REPLY TO A STATEMENT OF CROSS—APPEAL

- 1809.1-RoP-18D-10.07.2015

" Rule238- Reply to a statement of cross-appeal

1. The appellant may, Wlﬂlm two months of service of . any Statement of cross—appeal under

“Rules 237, 235.1, lodge a Reply to the Statement of cross-appeal whlch shall contain a response :

to the grounds of appeal raised in the Statement of cross-appeal

2. The appellant may, within 15 days of servwe of the Statement of cross—appeal under
Rules 237 and-235.2, lodge a Reply to the Statement of cress-appeal which shall contain a
rcsponse to the- grounds of appeal ralsed in the Statement of cross-appeal

: Rule 28 on Further schedule shall apply mutatis mutandzs R

SECTION 4 - REFERRAL TO THE FULL COURT

Rule 238A - Decxsmn to refer

1. The panel to which the action has been assigned may refer it to the full Court of ‘Appeal if the
panel considers, on a proposal from the presiding judge, the case to be .of exceptional
lmportance and, in particular, where. the decmmn in the actmn may affect the consistency and
umty of the case law of the Court. ’ : R

the two judges of the Court of Appeal ‘who are members of the Presidium to appoint the judges
of the Court of Appcal to the full Court. The appointees shall be the President of the Court of
Appeal and not less than ten (legal and technical) judges of the Court of Appeal to represent the

~ initial two panels of the Court of Appeal In the event that the Court of Appeal shall have more
‘than two’ ‘panels the appointeés to the full: Court shall mcrease by ﬁve Judges, (legal and

techmcal), for each addmonal panel

. 2. The premdmg Judge of the panel shall request that the Premdent of the Court of Appeal and' o

3. Decisions of the full Court shaﬂ be by no less than a tbree-quarters majonty of the Judges of E
the full Court - _

S :9-3;‘
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CHAPTER 2 —~ INTERIM PROCEDURE
Rule 239 — Role of the ]udge-rapporteur

1. Upon the expiry of the penods specified in Rules 224 to 238 the judge-rapporteur shall make
all necessary preparations for the oral hearing. Subject always to the provisions of Rule 222, the
Judge-rapporteur shall, to the extent appropriate, have the powers and exercise the duties set out
in Rules 101 to 110 mutatis mutandis. .

2. As soon as the judge-rapporteur conSIders that the appeal is ready for oral hearing he shall

‘summon the parties to the oral hearing. Except for appeals ‘against the orders referred to in.
Rule 220.1(c) aid 220.2, and subject to any order for expedition pursuant to Rule 2303, at least -
_ two months’ notice shall be given unless the parties agree to a shorter time period. The interifn .

procedure shall be deemed closed and oral procedure shall start immediately on the giving of

.such summons. The pres1d1ng judge shall, in consultation with the Judge-rapporteur take over

the management of the action.

-94 .-
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CHAPTERS ORAL PROCEDUR E spieetiaea o

‘ 'Rule 240 Conduct of the oral hearmg

Subject: to Rule 241 the oral heanng shall be held before the panel and shaIl be directed by the

- presiding judge. Subject always to Rule 222 Rules 111 112 115 116 andl 17 shall apply
' ‘mutatzs mutandzs : . , R

Rule 241 — Conduct of the oral heanng far an appeal uf a cost decisxon

The oral hearing for an appeal of a cost decision pursuant to. Rule 157 shall be heard by the
standing Judge [Rule 345.5and 8} who shall have all the powers of the Court of Appeal.

‘_’951:‘
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CHAPTER 4 —~DECISIONS AND EFFECT OF DECISIONS
Rule 242 — Decision of the Courtof Appeal
1. The Court of Appeal shall either reject the appeal or set the decision or order a51de totally or

in part substituting its own dec1smn or order, mcludmg an order for costs both in respect of the

proceedings at first instance and on appeal

2. The Court of Appeal may:
(a) exercise any power Wlthm the competence of the Court of First Instance;

(b)in excepnonal circumstances refer the action back to the Court of First Instance for decmon
or for retrial [Rule 243]. It shall not normally be an exceptlonal circumstance justifying a

referral back-that the Court of First Instanice failed to decide an issue which it is necessary for

the Couzt of Appeal to decide on appeal.

Relation wzth Agreement: Article 75

‘Rule 243 Referral back’

1. The decision referring an action back to the Court of First Instance shall specify whether the
samé panel whose earlier decision or order is revoked shall deal further with the action or
whether another panel shall be appointed by the presiding judge of the division concerned.

- 2. Where an action is referred back to the Court of First Instance, the Court shall be bound By
_. the decision of the Court of Appeal and its ratio decidend;. :

Relation with Agreement: Article 75

-96 -
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N »1 The Apphcatlon for rehearmg shall eontam

o (c) an mdlcatlon of the decxslon to be rewewed

; well as the facts and ev1dence on whxch the Apphcanon 1s based ‘ aE

CHAPTER 5 PROCEDURE FOR APPLICATION FOR REHEARIN G

- Rule 245 Lodgmg of an Apphcatmn for rehearmg

1. An. Apphcatzon for rehearmg may be Iodged by any party adversely aﬁ'ected by a final

 decision (heremafter “the final decision") of the Court of First Instance for which the time for

lodging an appeal has expu'ed or of the Court of Appeai (heremafter "the peutloner")

2. The Apphcatlon for rehearmg shall be Iodged at the Court of Appeal wﬁhm the followmg
penods '

(a) where the Apphcatzon for rehearmg is based on the ground of a fundamental procedural

defect, within two months of the dlscovery of the ﬁmdamental defect or of service of the final

decision, whichever is the later;

(b) where the Application for reheanng is based on an act which has been held, by a ﬁnal court

* decision, to-constitute a criminal oﬂence, within two months of the date on which the criminal

offence has been so held or servme of the final deczsmn whichever i 18 the later

(c) but in any event no later than ten years of; serv1ce of the ﬁnal dec151on

Relatzon wzth Agreement Artzcle 81

Rule 246 Contents of the Apphcauon for rehearmg

. @ the names of the petmoner and. of the petltloner’s rcpresentauve, : =

‘. () pestal and electromc addresses for serv1ce on the petmoner and the names and addresses of ,
i the persons authonsed to aceept service; and ‘ : L . -

' tRule 247 Fundamental procednral defects i

COTA fundamental procedural defect under Artlcle 81(1) of the Agreement may have occurred for 5
: example, where o \ N .

: ':‘ f(a) a ]udge of the Court took part in the dec1s1on in breach of Artlcle I7 of the Agre ent or
~ ,*Artzcle ’7 ofthe Statute; - eV e el e e jr =
. (a person not appomted asa Judge of the Court sat on the panel wluch took the ﬁnal decxslon,

i b; ©a ﬁmdamental v1ola:tlon of Article 76 of the Agreement occurred in the prooeedmgs wh:ch g
o have led to the ﬁnal dBGISIOH, JRE I _ o ey

T (d) the declsmn was made w1thout decxdmg on a request relevant to that declslon or

- 1809.1-RoP-18D-10.07.2015

; ' (e)a breach of Artlcle 6 of the Conventlon for the Protectlon of Human R1ghts andf‘ |
N Fundammtal Freedoms has occurred. S R e e
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" Rule 248 - Obligation ta raise objecuons

1. An Apphcatxon for reheanng based on the ground of a ﬁmdamental procedural defect is only
admissible where an objection in respect of the procedural defect was raised during the
proceedmgs before the Court of First Instance or the Court of Appeal and dismissed by the
Court, except where such objection could not have been raised during the proceedings before
the Court of First Instance or the Court of Appeal. '

2. An apphcatlon for rehearing based upon the ground of a ﬁmdamental procedural defect is not
adm;ssible where the party could have brought an appeal in respect of the defect but failed to do
so. ’ : ! ' ; : S

;Rule 249 — Def‘mmon of crxmmal offence

A cnnunaL offence shall only be considered to have occurred 1f it is finally held to be such an
* offence bya competent court or authonty A conviction is not necessary

Rule 250 Fee for the rehearmg
The petmoner shall pay the fee for the rehearing [EUR***], in accordance with Part 6.

Rule 15.2 shall apply rmutatis mutandis. The Court may waive payment of the fee in the
. circumstances contemplated by Rule 245.2(a) or (b).

Rule 230.1 on Recdrding in tl;e register (Court of Appeal) shall epply mutatis mutandis

Rule 251 Suspensxve effect

The lodging of an Application for rehearing shall not have suspenswe ‘effect unless the Court of
Appeal decides otherwise. ,

Relatzon with Agreement. Article 81 (2)

" Rule 252 ~ Exammaﬁon as to formal reqmrements of the Apphcatlon for rehearmg

1. The Registry shall, as soon as practlcable after the lodging of the Apphcatmn for rehearing,
examine whether the requirements of Rules 245,246 and 250 have been complied with.

2. If the petitioner has not complied with the reqmrements referred to in paragraph 1 the
Reglstry shall invite the petmoner to:

(a) correct the deficiencies w1thm 14 days; a.nd

(b) where apphcable pay the fee for the rehearmg Wlthm 14 days.

If the petitioner fails to correst the deficiencies or pay the fee the case shall be ass1gned to the
- standing judgé by the Registrar (Rule 345.5 and .8) who may reject the Application for

rehearing as inadmissible. He shall give the petitioner an opportunity-to be heard beforehand.

Rul'e 253 — Assignment of Application for rehe'éu'ing to a panel

1. Immedlately after the Application for rehearing has been recorded in the register, the

Registry shall serve a copy of the Application for rehearing on all other parties and shall inform
the President of the Court of Appeal that d Request for rehearmg has been lodged.

-98-
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2. The action shall be assxgned to a panel consmtmg of three Iegaﬂy quahﬁed judges The

~ President of the Court of Appeal may order that judges’ af the Court who partlc1pated in takmg‘
~ the decmmn to be reviewed shall not sit on the panel. - S

Rule 254 Exammatmn of the Apphcatmn for reheanng
After hearmg the partxes the panei may make o S

S (a)a declslon to reject the Apphcatxon for reheanng as not allowable such 2 declslon shall be

bya maj onty vote of the judges on the panel

(b) a decision to allow the Apphcatlon for rehearing; sucha dec1s1on shall set aside or suspend
the decision under review, in whole or in part, and re-open the procecdmgs for a new hearing
and decisions. Where proceedmgs are re-opened, the panel shall glve chrecnons for the future

proceedings.

Relation with Agreement: Article 81(3).
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' PART 5- GENERAL PROVISIONS .

CHAPTER 1 - GENERAL PROCEDURAL PROVISIONS |
Rule 260 - Examination by the Registry of its own motion

1.In any proceechngs before the Court, the Regxsﬁy shall, as soon as practicable in the
- proceedings, of its own motion, examine whether an opt-out has effect for the patent or patents -

concerned.

2. Where the Reglstry notes that two or more actions concerning the same patent or patents are
initiated before several divisions (whether or not between the same pames), it shall as soon as
prac’ﬂcable inform the divisions concerned.

Relation with Agreement: Article 83 (3 )’and “4)

Relation with Statute: Articles 23 and 24

- Rule 261 — Date of pleadings

All pleadings and documents lodged with pleadings shall bear a time and a date which shall be
the time and date of receipt of pleadings at the Registry. The time. shall be the local time of the

Registry. The Registrar shall be responsible for time and date marking.

Rule 262 — Public access to.the register -

1. Without prejudice to Articles 58 -and 60(1) of the Agreement and subject to Rule 190.1,
194.5, 196.1, 197.4, 199.1, 207.7, 209.4, 315.2 and 365.2, written pleadings, written evidence,
decisions and orders-lodged at or made by the Court and recorded by the Registry shall be
available to the public, unless a paxty has requested that certain information be kept confidential
and provided specific reasons for such confidentiality. The Registrar ‘shall ensure that

pursuant to Rule 262.2 or an appeal pursuant to Rule 220.2. Where a party requests that parts of
written pleadings or written evidence shall be kept confidential, he shall also prov1de copies of
the said documents with the relevant parts redacted when making the request.

2. A member of the public may lodge an Apphcatldn with the Cburt for an order that any
information excluded from pubhc access pursuant to Rule 262.1 may be made available to the
applicant.

3. The Application shall contain: ‘
(a) details of the information alleged to be confidential, so far as possible;

(b) the grounds upon which the applicant believes the reasons for confidentiality should not be
accepted; and ,

(c) the purpose for which the information is needed.

4. The Court shall invite written comnents from the parties priot to making any order.

5. The Court shall allow the: Apphcatmn unless legmmate reasons given by the party concerned
for the confidentiality of the information outweigh the interest of the apphcant to access such
information. ,

-100 -
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. 4 The Court may re-cgnszder fees already pazé m the hght of an amendment.
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6. The Regstrér shall-as soon as practicable take all such steps with regard 1o access gto?thé
reg:ster as may be necessary to give eﬂ‘ect to an order of the Court under thzs Rule

Relation wztk Agreement: Ar:‘zc!es 10, 45 58 and 66( 1 )

Relation with Statute Artzcle 24‘ 2

Rule 263 Leave to change claim or amend case

1. A party may at any stage of the proccedmgs appiy to thc Caurt far Ieave to change its claim
or to amend ifs case, including adding a counterclaim. Any such application shall explain why
such change or amendment was not included i in the- ongma} pleadmg

2. Subject to Rule 263. 3, leave shail not be granted zf all clrcumstances conszdered, the party '

seeking the amendment cannot satisfy the Court that

~ (a)the amendment in question could not have been made Wlth feasonabie dlhgence atan earher

stage; and’
(b) the amendment will not unreasonably hmder the other party m the conduct ofi 1ts actlon

3. Leave to hmlt a clann m an actmn uncondmanaliy shall aiways be granted

 Rule 264 - An opportumty to be heard o

Where these Rules provzde that a party or pames shall or may be gwen an Qpport&mgty io be‘ .

heard before the Court makes an order or takes some action, the Court shall.or may (as the case

may be) request the parues to provide written submissions within a spemﬁed period and/or shall

or may invite the parties to an oral hearing on a fixed date by the Court: The Court may also.

order that a hearing takes place by telephcne or v1deo oonference Rules 105 and 106 sha}l o

apply mutatzs mutandzs

 Rule265- Wlthdrawal

1. As Iong as there is no final dec:smn in an actlon, a clazman’c may appiy o Wxthdraw his
action. The Court shall decide the application after hearing the other party (or parties). The
application to withdraw shall not be, permitted if the other party (or parﬁes) has (have) a
legxtnnate interest in the action bemg decided by the Court i i

2 Ifwzthdrawal is perxmtted, the Court shaﬂ

g (a) glve a declsxon éeclanng the pmceedmos ciosed
‘ y(b) order the declsmn to be entered on the regmter, and

| . (c) issue a cost decxsxon in accordance Wxth Part 1, Chapter 5

The mthdrawal of an action by the claimant shall have no effect on any counterclaxm in the
action. The Court may however refer any counterclalm for revecatmn to the Centml DIVIS}.OH

o Rule 266 Prehmmary references to the Court of Jastxce of the Enrupean Hnmn :

1. At any stage of the procesdmgs where a questmn 18 ra:sed hefere the Court aﬂd the’ Ceurt |

cons1ders that a declslon on the question by the Comt ef Justice of the Eumpean Union

o i _‘101__ :
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(“CJEU”) is necessary before the Court can glve Judgment, the Court of F irst Instance may and
the Court of Appeal shall request the CJEU to give a ruling thereon.

2. The Court shall in requesting a ruling follow the procedure set out in the Rules of the CJEU.
3. If the Court requests the CJEU to apply its expedlted procedure the request shall in addition

.set out:

: (a) the matters of fact and law which establish its urgency; and

(b) the reasons why an expedlted ruling is appropnate

4.The Registrar shall as soon as practicable forward the request and any request to apply the.

expedited procedure to the Registrar of the CJEU.

5. The Court may stay the proceedmgs Where it does not stay proceedmgs it shall not give
judgement untll the CJEU has given a rullng on the questxon .

Rule 267 — Actlons'pursuant to Artlcle 22 of the Agreement

Where an action for damages has been brought against a Contracting Member State pursuant to
‘Article 22 of the Agreement, the President of the Court of Appeal shall, as soon as practicable
following a request from the competent authority in the Contracting Member State, provide the
competent authority with copies of all pleadings, evidence, decisions and orders available to the
Court in its proceedings that are relevant to.the action for damages. The President of the Court
of Appeal shall have an opportunity to comment.

- 102 -
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CHAPTER 2 SERVICE

1 SECTION 1~ SERVICE WITHIN THE CONTRACTING MEMBER STATES -
: Rule 270 Scope of thxs Seeuon ‘

1. For service of the Statement of clalm the rules set out in thlS Seetxon and the Regulanon (EC)
No 1393/2007 on the service in the Member States of judicial and extrajudicial documents in
civil-and commerc1al matters (‘the EU Serv1ce Regulatxon”) shallapply. -+ ¢

mean all originating pleadings in actmns referred to in Atrticle 32( 1) of the Agreement
Rule 271 ~ Service of the Statement of claxm

1. For service within the Contractmg Member States, the Regtstry may serve the Statement of’
claim on the defendant at an. electromc address which the defendant has provzded for the
purpose of service in the proceedmgs provxded that the servxce 1s eﬁ"ected usmg appropnately
hlgh technical standards guaranteemg T

(a) the 1dent—1ty of the sender

(c) the poss1b1hty for the addressee to take notxce of the documents

A hst of ‘secure 1dent1ﬁcatlon and transmlssmn standards is contamed in Annex I of the Rules of

_ ‘Prneedure

| ', 2 ‘The Reg:stry may, under the condmons of paragraph I(a) to (e) serve the Statement of clann

(a) the defendant has prevxded the electromc address of a representanve pursuant to Rule 8 13 as
‘ tan address at whlch the defendant may be served mth the Statement ofclaimjor .

®a representatwe pursuant toRule. 8.1 actmg for the defendant has notlﬁed the Regxsn'y or the
claimant that he accepts serv1ce of the Statement of clann on behalf of the defendant at an
: electromeaddress, Safee R T L b e s . e

3. For the purpose of sertrmg a Statement for revocatlon [Ru ej 45] or ef servmg a Statement for
SRS ‘declaratlon of non-infringement [Rule 62], reference to representative under Rule 271.2(a).or
v (b) shall additionally include professional representatives and legal practmoners as defined/in -

Article 134 EPC who are recorded as the appointed representatxve for the patent, the subject of

- the proceedmgs, in the regxster for unitary patent protection (Regulanon (EU) No 1257/2012
_ Article 2(e))orin the regxster of the patent ofﬁce of a Contractmg Member State :

. 4’ Wheresemce by means of eleetremc commumcatlon cannot be effected, the Reglstry shall
: serve the Statement of claim on the defendant by: e ,

(a) any other method foreseen in the EU Serv1ce Regulatlon, in partlcular by regxstered Ietter '
accordmg to Artlcle 14 of that regula’non thh adwce of dehvery, SR e e

o (b) fax prov1ded that the reqmrements of paragraph l(a) to (c) are ebserved or :'f i

2. For the purpose of Rules 270 to 275 the term Statement of claim shall where appropnate .
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(c) where service in accordance with paragraphs 4(a) and 4(b) could not be effected any method

‘permitted by the law of the Member State of the Buropean Union where service is to be effected

or authorised by the Court under Rule 275.

) 5 Service under Rule 271.4(a) shall be effected at the following place

(a) where the defendant is a company or other legal person, at its statutory seat, central

administration or principal place of business within the Contracting Member States or at any

place within the Contracting Member States where the company or other legal person has a

permanent or temporary place of busmess or

~(b) where the defendant is an md1v1dua1 at his usual or last known residence within the
: Contractmg Member States. .

| (c) for thepurpose of serving a Statement for revocation [Rule 45] or of serving a Statement for
-a declaration of non-mﬁmgement [Rule 62],at the place of business of a proféssional

representative or legal practitioner as defined in Article 134 EPC who is recorded as the
appointed representative for the patent, the subject of the proceedings, in the register for unitary
patent protection (Regulation (EU) No 1257/2012, Article 2(e)) or of the patent office of a
Contractmg Member State. ,

6. Sub;ect to Rule 2722 and .3, a Statement of claim served in accordance w1th paragraphs 1 to
5 is deemed to be served on the defendant:

(a) where service takes place by means of electronic commmncatmn or by fax, on the day when
the relevant electronic message - was sent or the transmission of the fax was
completed(GMT+1) or

(b) where service takes place by registered letter with advice of delivery such letter shall be.
deemed to be served on the addressee on the tenth day following posting’ unless it has failed to

returned. Such service shall, except where paragraph 7 applies, be deemed effective even if
acceptance of the letter has been refused.

7. Where. the defendant is entitled to refuse service according to Article 8 of the EU Service
Regulation and where he has notified the refusal to the Register within one week of the

- attempted service together with an indication of the language(s) he understands, the Registry

shall inform the claimant. The claimant shall provide to the Registry translations of at least the
Statement of claim and the information required in Rule 13. 1(a) to (p) in a language provided
for by Article 8(1)(a) or (b) of the EU Service Regulatlon For the determitiation of the date of
service Articles 8(3) and 9 of the EU Service Regulation shall apply.

When setving the Statement of claim the defendant shall be informied of these rights.

Rule 272 — Notice of service and non-service of the Statement of claim

- reach the addressee, has in fact reached him on a later date or the advice of delivery hasnotbeen

1. The Reg1stry shall mform the claimant of the date on which the Statement of claim is deemed

served under Rule 271. 6.

2. Where the Registry has served the Statement of claim by registered letter with advice of
delivery and the Statement of claim is returned to the Regxstry for any reason, the Registry shall
inform the clannant

-104 -
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3. Paragraph 2 shall apply mutaz‘zs mutandzs where the Reglsﬁ.‘y has served the Statement of

claim by means of electronic commumcatxou or fax and the reievant eiectromc message or fax

‘appears not to have been recexved

SECTION 2 - SERVICE OUTSIDE THE CQNTRACT]NG MEMBER STATES
Rule 273 - Scope of tlns Sacuon e

Thls Section apphes to servme of a Statement af cIazm euxszde the Conﬁ:actmg Member States
Rule 274 Semee outsuie the Contractmg Member States o '

1. Where a Statement of claim is to be. served outszde the Contractmg Member States, it may be
so served by the Reglsny q :

L

(a) by any method provxded by:

(1) the EU Service Regulatmn where 1t apphes respectmg the nghfs of thc recxpzent granted
by the Regulatxon T .

| (ii) The Hague Conventmn on the service abroad of jucﬁc;al and extra—;udlcmi documents in .

. civil or commercial matters 1965 (“the Hague Servwe Conventmn ) or any other apphcab}e
" conventmn or agreement where 1t apphes, or ‘ St

(iii) to the extent that there is'no swzh conventlon or agreement mfcrce, e:ther by service

o  through diplomatic or consular channels from the Contractmg Member State in wmch the
L _‘subnreglstry of the relevant dms:on is estabhshed ol , ; .

e (b) where service in accordance thh paragraph I(a) could not be eﬁected by any methodi
. permitted by the law of the sta‘ce Where servxce 18 to be effected or as authonsed by the Court
b underRtﬂe 2'75 - ~ : : : o S

S 2. Ne Statement of claim may be served under the Rule 274 m a manner whzch is centfary to the‘ -
o law of the state where semce is effected » , :

3, ‘The Regtstry shaH mform the clamant of the date on whlch the Statement cf ciazm 1s deemed =

served under Rule 274 1.

 4.The Reglstry shall mform the ciamant 1f for any reason servzce pursuant to Rule 274 1; |
o /cannot be effected. s : , e :

SECTION 3 SERVICE BY AN ‘ALTERNATIVE METHOD

o Rule 27 5 Semce of the Statement of cIalm by an alternaﬁve meth@d m‘ at an aiternatxve‘
~ ~vplace SRRPILVE i i I

,,,,,

S 105-

o I Where it appears to the Court onan apphcatwn by the ciannant that mere isa good reason to :
-authorise service by a method orata place not otherwxse penmtted by this Chapter, the Court -
‘may by way of order pemnt servzce by an aiternatwe method or at an aitematwe place

the Statement of clalm to the attentmn of the defendant by an aitematwe method or at an,, -‘  -
: aitematwe place: is geod semce : S S = o

-3 An arder under thls mie shall speoxfy
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(a) the method or place of service;
(b) the date on which the Statement of claim is deemied served; and
(c) the peried for filing the Statement of defence,

4. No order for alternative service under this Rule shall be made permitting service ing manner
that is contrary to the law of the state where service is to be effected.

SECTION 4 - SERVICE OF ORDERS, DECISIONS AND WRITTEN PLEADINGS

v Rule 276 — Service of orders and declsmns .

1. Any order or decision of the Court shall be served on each of the patties in accordance w1th ~

. the provisions of Sectlons 1,2 0r3 of this Chapter 2, as the case may be.

2. Decisions by default pursuant to Rule 355 resulting. from farlure of the defendant to Iodge a

Defence to revocation [Rule 50] or failure to lodge a Defence to the Statement for a declaration

of non-infringemernt [Rule 65] within the time limit set by these Rules or by the Court, may be '
served on the .defendant at the place of business of a professional representative or legal ' C
practitioner as défined in Article 134 EPC who is recorded as the appointed representative for -
the subject European patent with unitary effect, the subject of the proceedmgs in the register for -

unitary patent protection [Regulation (EU) No 1257/2012, Article 2(e)] or in the register of the

patent office of a Contractmg Member State.

Rule 277 - Decxsmns by default under Part 5, Chapter 11

* No decision by default shall be entered under Part 5, Chapter 11 unless the Court is satisfied

that either:

(a) the Statement of claim was served by a method‘ prescribed by the internal law of the state
addressed for the service of documents in domestic actions upon persons- who are within its
territory; or :

~ (b) the Statement of claim was actually served on the defendant under ﬂns Chapter 2.

Rule 278 Semce of written pleadings and other documents )

1. As soon as practicable aﬁer written pleadmgs have been recelved at the Registry, the NS /
Reglstry shall serve the pleadings and any other document lodged w1th the pleadings on the

other party by means of electronic communication except if the pleadmg contains a request for

an ex parte proceeding. : :

2 Where service by means of electronic commumcatzon cannot be effected, the Registry shall ‘

~ serve the written pleadmgs on the party by:

(a) regrstered letter ‘with advice of dehvery;

- (b) fax; or

(c) any method authorised by the Court under Rule 275.

3. Ser‘vice-under parégrap_h 2(a) shail be effected at the following place:

- 106 -
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(a) where the party is a company or other Iegal person at zts statutory seat, centrai

administration, pnncxpal place of business or at any place within- the Contractmg Member~
States where the ‘company or ‘other Iegai perscm has a place of busmess, e

; (b) where the party” 1s an mdmduai at hxs usuai or last known res1dence thhm the Contractmg ;

Member States.
4.Rule271.6 and 272 shaﬂ appiy mz:fatzs mutandzs

5. Where a party is represented pnrsuant to Rule 8, the pEeadmgs and other documents referred
to in paragraph 1 shaH be served on that representatlve ParagraphZ shaH apply mutatis
mutandis. / ; _ ,

Rule 279 — Change of electronic address for service

Where the électronic address for service of a party changes, that party must give notice in
writing of the change as soon as it has taken- place to the Regstry and every cther party
[Rule 6.3]. o R , .

Y | 0 .‘-107-
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CHAPTER 3 ~ RIGHTS AND OBLIGATIONS OF REPRESENT ATIVES .

" Rule 284 — Duty of representatlves not to mlsrepresent facts or cases

A representatlve of a party shall not misrepresent cases or facts before the Court either

knowmgly or with good reasons to know.
Relation to Agreement: Article 48(6)

Ruleé 285 — Powers of attorney

A representatlve who claims to be representing a party shall be accepted as such. provided

however the Court' may order a representative to produce a written authority if his
representative powers are challenged

Rule 286 — Certificate that a represelitaﬁve is authorised to practice before the Court

1.A representanve pursuant to Article 48(1) of the Agreement shall lodge at the Registry a |

certificate that he is a lawyer authorised to practlse before a court of a Member State of the
European Union.-A lawyer within the meaning of Article 48(1) of the Agreemente is a person.

who is authorised to pursue professional activities under a title referred to in Article 1 of

Directive 98/5/EC and by way of exceptlon a person with eqmvalent legal professional
quahﬁcatlons who, owing to national rules, is permitted to practice in patent infringement and
invalidity litigation but not under such title. In subsequent actions the representative may refer
to the certificate previously lodged.

2.A representatlve pursuant to Article 48(2) of the Agreement shall lodge at the Registry the
European Patent ngatlon Certificate as defined by the Administrative Committee or
otherwise justify that he has appropriate ‘qualifications to represent a party before the Court. In
subsequent actions such representative may refer to the certlﬁcate or other ev1dence of
appropnate qualification previously Iodged

Rule 287 - Attorney-chent privilege

1. Where a client seeks advice from a lawyer or a patent attorney he has instructed in a
professional capacity, whether in connection with proceedings before the Court or otherwise,
then any confidential communication (whether written or oral) between them relating to the
seeking or the provision of that advice is. privileged from - disclosure; whilst it remains

confidential, in -any proceedings before the Court or in arbitration or mediation: proceedmgs ,

before the Centre.

2. ThlS privilege applies also to communications between. a chent and a lawyer or patent

attorney employed by the client and instructed to act in a professional capac1ty, whether in-

connection with proceedings before the Court or otherwise.

3. This privilege extends to the work product of the lawyer or patent attorney (mcludmg
communications between lawyers and/or patent attorneys employed in the same firm or entity -

or between lawyers and/or patent attorneys employed by the same client) and to any record ofa
privileged commumcatlon

4. This privilege prevents the lawyer or patent attomey and hlS client from being questloned or
examined about the contents or nature of their.communications.

; 5. Th1$ privilege may be expressly waived by the client.

- 108 -
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6. For the purpose of Rules 287 and 288

(a) the expression “lawy shall mean: a person as. deﬁned in. Rule 286.1 and any other person \
who is qualified to pracuse asa lawyer and to give legal advice under the law of the state where

he practrses and who is professronally mstructed to glve such advrce

of to the prosecutlon or: htrgatlon of any patent or patent apphcatron and is professronally
consulted to give such advice. . '

7. The expression “patent attomey” shall also mclude a professronal representative before the

European Patent Office pursuant to Alt;tcle 134 (1) European Patent Corivention.

, Relatzon fo Agreemenz‘ Article 48(4)

Rule 288 thlgatmn prmlege o

‘Where 2 client, or a 1awyer or patent attorney as specrﬁed in Rules 287 1,.2,.6 and .7 instructed
by a client i in a professional capécity, communicates conﬁdenually with a third party for the .

purposes of obtammg information or evidence of any nature for the purpose of or for use in any

' _(b) the expression. patent attomey’ ? shall mclude a person who 1s recogmsed as ehglble to give.
" advice under the law of the state where he practises in relation to the protection of any invention

proceedings, including proceedings before the European Patent Office, such communications - -

shall be privileged from dlsclosure in the same way and to the same extent as provrded for in
Rule287 - A N

Relatzon to Agreement Arrzcle 48(5 )

Rule 289 Privﬂeges, lmmnmtles and facﬂmes

' 1 Representatlves appearing before the Court or before any Jud1c1a1 authorlty to whlch 1t has ’

addressed letters rogatory [Rule 202] shall enjoy unmumty in respect of: words spoken or -

wntten by them concemmg the actron or the partxes

2. Representatrves shall enjoy the foﬂowmg further pnvﬂeges and facxlmes 'i‘}' ‘

(a) papers and documents relatmg to the proceedmgs shall be exempt from both search and k'

selzure,

(b) any aﬂegedly mﬁ'mgmg product or devree relatmg to the proceedmgs shall be exempt ﬁ:om :
- both search and serzure when brought to the Court for the purposes of the proceedmgs :

o In the event of a dlspute customs ofﬁclals or pohce may seal those papers docmnents or
~allegedly mfnngmg products or devices. They shall then be mmedlately forwarded to the Court :
g 'for mspeetron in the presence of the Regrstrar and of the person concerned 3 "

o 3 Representatlves shaﬂ be enutled to travel in the course of duty mthout hmdrance

" 4.The pnvﬂeges immunities and facﬁmes specrﬁed in paragraphsl to 3 a:re granted
: exclusxvelymthe mterests of the proper conduct of proceedmgs : : ,

5. The Court may walve the lmmumty where it consrders that a representatwe is gurlty of

, conduct wh1oh is’ contrary to the proper conduct of proeeedmgs o

Relatzon wzth Agreement Artzcle 48

-109-
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Rule 290 ~- Powers of the Court as regards representatives

1. As regards representatives who appear before it, the Court shall have the powers normally

accorded to courts of law, under the conditions laid down in Rule 291.

2. Representatives who appear before the Court shall stnctly comply with any code of conduct
adopted for such répresentatives by the Admxmstranve Comrmttee

" Rule 291 — Exclusion from the proceedings

1. If the Court considers that the conduct of a party's representatlve towards the Court, towards
any judge of the Court or towards any member of the staff of the Registry is incompatible with
the dignity of the Court or with the requirements of the propet administration of justice, or that

‘such representative uses his rights for purposes other than those for which they were granted, or
that $uch representative is otherwise in breach of any code of conduct adopted pursuant to .
Rule 290.2 it shall so inform the person concerned. On the same grounds, the Court may at any

time, after having given the person concerned an opportunity to be heard, exclude that person

. from the proceedmgs by way of order. That order shall have immiediate effect.
" 2. Where 2 party's representative is excluded from the proceedmgs, the proceedings shall be

stayed for a period fixed by the presiding Judge in order to enable the party concerned to appoint
another representative.

Rule 292 - Patent attorneys' right of audience

1. For the purposes of Article 48(4) of the Agreement, the term "patent attorneys" assisting a
representative referred to in Article 48(1) and/or Article 48(2) of the Agreement shall medn
persons meeting the requirements of- Rule 287. 6(b) or Rule287.7 and practlsmg in a
Contractmg Member State. -

2. Such patent attorneys shall be allowed to speak at hearings of the Court at the discretion of .

the Court and subject to the representatwe s responsibility to coordinate the presentation of a
party’s case. : .

3. Rules _287 to 291 shall apply mutatis mutandis.

Relation with Agreement: Articl:z 48(4)

Rule 293 ~ Change of a representative .

Any‘ change of representative shall take effect from the receipt by the Registry of notification

- that a new representatwe shall in future be representing the party concerned. Until the moment

where such statement is received, the former representative remains responsible for the conduct
of the proceedings and for communications between the Court and the party concerned.

- 110 -
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Rule 295 - Stay of proceedmgs

The Court may stay proeeedmgs e

" (a) where it is seized of an action relatmg toa patent whleh is also the- sub_]ect of opposmon

* proceedings or limitation ‘proceedings (including subsequent appeal proceedings) before the
European Patent Officc or a natlonal authonty Where a declslon in such proceedmgs may: be
expected to be givenrapidly; - ' o R e

* (b) where it is seized of an action relatmg toa supplementary protectlon cemﬁcate whlch is also
- the subject of proceedings before a national court or authority; . -

(c) where an appeal is brought before the Court of Appeal agamst a decxsron or order of the
Court of Frrst Instance e ~

(1) disposing of the substantxve 1issues in part only;
(n) dxsposmg of an admlssrbrhty 1ssue ora Prehmmary Obj eetron,
(d) at the Jomt request of the partres L ' ‘

| Q(e) pmsuant to Rule 37
. (f) pursuant to Rule 118
@ pursuant to Rule 136
, - ‘. (h) pursuant to Rule 266 /
) pursuant o Rules 310 and 311

G to grve eft'ect o Umon law, in partrcular the provrsrons of Regulatron 1215/2012 and the
n Lugano Conventron, k o S R

: (k) in any other case where the proper adnnmstratron of Justlee se requlres i
- Rule 296 Duratlon and effects ofa stay of proceedmgs e

1L The stay of proeeedmgs shall take effect on the date mdrcated in the order to stay or, in the f
absence of such an indication, on the date of that order The Court shall strpulate what effect the
stay shall have on any exrsttng orders. g S L ; Sl i

" 2. Where the order to stay does not fix the Iength of the stay, it shaii end on the daie mdleated in
the order to Tesume proceedmgs or, m the absenCe of such mdrcatron, on the date of the order to
Tesume. . . S : iy

e 3 Wlnle proeeedmgs are stayed time shall cease to run for the purposes of procedural penods ‘
. Time shall begin to run afresh for the purposes of procedural penods ﬁ'om the date on Whrch the o
stay of proceedmgs comes. to an end S T

e 2111 -
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Rule 297 — Resumption of proceedings

Any elec151on referred to in Rule 296.2 ordering the resulriptlon of proceedings before the end of .

the stay shall be made by order of the Judge-rapporteur after hearmg the partles The

Judge—rapporteur may refer the matter to the panel. -
Rule 298 — Accelerated proceedmgs before the European Patent Office

The Court may of its own motion or at the request of a party request that opposition proceedmgs
or limitation proceedings (including any subsequent appeal proceedings) before the European
Patent Office be accelerated in accordance with the proceedings of the European Patent Office.

- The Court may stay its proceedings in accordance with Rule 295(a) pending the outcome of

such request and any subsequent accelerated proceedings.

-112 -
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" CHAPTER 5 ‘rm pmens

P (e) day shall mean a calendar day unless expressed as a workmg day, s
, located, Saturdays and Sundays, -
' "’(h) perlods shall not be suspended durmg the Judxclal vacatren

B [EPC Rule 131] -

VRule 301 Automatrc extensmn cf permds £

‘Rule 300 - Calculatmn of permds

Any penod of trme prescnbed by the Agreement, the Statute these Rules or any order of the
~ Court for- the taking of any procedural step shall be lald down in terms of full days, weeks

months or years and shaIl be reckoned as follows

(a) computatron shall start on the day followmg the day on wlnch the relevant event occurred;
in the case of service of a ‘document, the relevant event shall be the recelpt of that document in
accordance Wlth Part 5, Chapter 2, -

(b) when a period i is expressed as one year ora certam number of years, it shall expire in tbe

relevant subsequent year in the month. havmg the same name and on the day having the same

number as the month and the day on which the said event occurred TIfthe relevant subsequent

" month has no day with the same number the penod shall explre on the last day of that month;

(c) whena penod is expressed as one month ora ceftam number of months, it shall expire in the :

. 1809.1-RoP-18D-10.07.2015

relevant subsequent month on the day Wlnch has the s same number as the day on which the said .
event occurred If the relevant subsequent month has no day wrth the same number, the penod' :

 shall expire on the last day of that month

\ ;,(d) when a perzod is exPressed as one Week ora certam number of weeks 1t shall expn-e in the
relevant subsequent week on the day havmg the same name as the day on wh1ch the sard event A

occurred,

o calendar days shall mclude ofﬁcral hohdays of the Contractmg Member State in Whmh the'k

division or the seat of the central d1v1510n or 1ts sectron concerned or the Court of Appeal is

B f(g) workmg days shall not mclude ofﬁclal hohdays of the Contractmg Member State in Wthh -

E located, Saturdays and Sundays

o 2 Paragraph I shall apply mutatzs mutandzs 1f documents ﬁled in electromc ferm cannot be
»recervedbytheCourt L : T el T e :

o /1 Ifa penod expires ona Saturday, Sunday or ofﬁeml hohday of the Contractmg Member State ‘
“in which the division or the seat of the central division or its section concerned or the Court of
: Appeal is located it shall be extended unt11 the end of the ﬁrst followmg Workmg day ’
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CHAPTER 6 ~ PARTIES TO PROCEEDINGS |

'SECTION 1 - PLURALITY OF PARTIES

Rule 302 — Plurality of claimants or patents
1. The Court may order that proceedmgs commenced by a plurality of clalmants or m respect of

- a plurality of patents be heard in separate proceedmgs

3. The Court may order that parallel mﬁ'mgement or revoc‘ation proceedinés relating to the
same patent (or patents) and before the same local or regional division or the central divisi_on or

the Court of Appeal be heard together where it is in the interests of justice to do so.
Rule 303 — Plurality of defendants’

1 Proceedmgs may be started against a plutahty of defendants if the Court has competence in
respect of all of them. -

2. The Court may separate the proceedings into two or more separate proceedmgs agamst
different defendants.

3. Where the Court orders a separation of proceedmgs under paragraph 2, the claimants in the .

new proceedings shall pay a new court fee in accordance with Part 6, unless the Court decides
otherwise. - : ;

‘Rule 304~ Court fees in the event 'of plurality of parties

If and as long as a pluralify of parties in an action are represented by one and the same
representative. and take the same position, they shall be. regarded as one party as far as the
payment of court fees is concerned. . : :

SECTION 2 CHANGE IN PARTIES

Rule 305 — Change in parties

1. The Court may, on application by a party, order a person to:

() be added asa party;

(b) ceaseto be a party;
(c) be substituted for a party.

2. The Court shall invite other parties to the broceedingsfto comment on the application, as soon
as practicable after service of the application.

3. When ordering that a person’shall become a party or shall cease to be a party, the Court may
make appropriate orders as to payment of court fees and costs as regards such party.

Rule 306 — Consequences for the proceedmgs

1. Where the Court orders that a party be added, removed or substituted under Rule 305 1, it
shall give directions to regulate the consequences as to case management, .

-114-

. 2. Where the Court orders a separation of proceedings the Court shail decide on the payment of -
~ anew court fee (or court fees) in accordance with Part 6.
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2 The Court shall also determme the extent to whlch a new paxty 1s bound by the proceedmgs

as then constltuted

_ SECTION 3 -DEATH, DEMISE OR INSOLVENCY OF A PARTY

Rule 310 Death or dennse of a party

1 Ifa party d1es or ceases to exist durmg proceedmgs, the proceedmgs shall be stayed until

such party is replaced by hlS successor or successors The Court may Spectfy a penod in this

‘ respect

2. Ifthere are more than two parties to the proceedmgs, the Court may decide that: .

(a proceedmgs between the remaining parttes be contmued separately, and
(b).the stay shall only concern the proceedmgs regardmg the party that 1o Ionger exists.

3. If the successor or successors of the party that dled or ceased o exist does not or do not
continue the proceedmgs of his or their own motion, within a penod specified by the Coutt, any
other party may apply to have the successor or successors added to or substttuted fcr a party or

'4 The Court shall dec1de Who shaﬂ be added or substltuted as a party or partxes pm-suant to

Rule 305 and 306 shall apply mutalzs mutandzs

Rnle 311 Insoivency of a party

2. Proceedings: may also be stayed at the request of a temporaxy admlmstrator who' has been :
,:appomted before a party is declared msolvent _

‘4 It proceedmgs are contmued the effect ofa dectsmn of the Court as regards the msolvent

pa:cty in the action. shall be determmed by the Iaw apphcable to the msolvency proceedmgs

"Rule 312 Transfer of the patent or patent appheatmn durmg proceedmgs

LI a patent or patent apphcatwn is transferred, for one or more Contractmg Member States, to

- another proprietor after. proceedings have been started before the' Court, the Court. inay

. authorise the new proprietor to be added as a party or substituted for a party. pursuant to-
" Rule 305 to the extent that the patent and the claims in the proceedmgs have been a331gned to
‘the new propnetor Rule 306 shall apply mutatis mutandzs SR L .

- Lifa party is declared msoIvent under the law apphcable to the msolvency proceedmgs them .
. Court shall stay the proceedmgs up.to three months. They may be stayed until the competent
national authority or person dealing with the insolvency has dec1ded whether to continue the
. proceedings or not. ‘Where the ‘competent national ‘authority or person dealing with the
- insolvency decides not to eontmue the proceedings, the Court may-decide, upori a reasoned
"~ request by the other party, that the proceedmgs should be contmued m accordance w:th the :
! appheable national msolvency law it e S i

: A3 The clatmant may mthdmw the actlon agamst an. msolvent defendant in accordance w1th -
~ Rule 265 and a defendant may withdraw a Counterclaim against. an- msolvent claimant. Suchk
: thhdrawal shall not pre_mdlee the actlon agamst other parties. . . . <

| “,;,':115',,;
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2. If the new propnetor takes over the proceedings, no new court fee shall be payable, even if

the new proprietor is represented by a new representative. .

3. If the new proprietor chooses not to take over the proceedings, any decision in proceedmgs
that have been recorded in the register shall be binding upon h1m

SECTION 5 - INTERVENTION
Rule 313 - Application to intervene>

1 An‘Apphcatlon to intervene may be lodged at any stage of the proceedings before the Couﬁ

of First Instance or the Court of Appeal by any person establishing a legal interest in the result

of an action submitted to the Court (hereinafter “the intervener”).

part, of a claim, order or remedy sought by one of the parties and is made before the closure of
the written procedure unless the Court of First Instance or Court of Appeal orders otherwise.

3. The intervener shall be represented in ag:cordance with Article 48 of the Agreement.
4, T-he"Api)l'icatibn‘to intervene shall contain:
(a) a reference to the action number of the file;

(b) the names of the intervener and of the intervener's representative, as well as postal and-
electronic addresses for service and the names of the persons authorised to accept service;

(c) the claim, order or remgdy in support of which intervention is sought by the intefyener; and
@ a'stat:ment- of the facts establishing the right to intervene under paragraphs 1 and 2.
Rule 314 — Order on Application to intervene

The judge-rapporteur shall decide on the admissibility of the Application to intervene by way of
order. The other pames shall be given an opportunity to be heard beforehand.

Rule 315 — ‘Statement in mtervenhon

1. If an Application to mtervene is adnussﬂ:le, the Judge-rapporteur or the presiding Judge shall
(a) inform the pames to proceedings; and

(b) specify a period within which the ifitervener may lodge af'Statement in intervention.

2. The Registry shall as soon as practicable serve on the mtervener any written pleading served
by the parties. On a reasoned request by a party the Court may for the protection of confidential
information order that a pleading or part of a pleadmg be disclosed only to certain named
persons and subject to appropriate terms of non-disclosure.

3. The Statement in intervention shall contam

(a) a statement as to the isstes involving the mtervener and one or more of the parties, and their
connection to the matters in dispute;

(b) the arguments of law; and

-116-

2. An Application to intervene shall be admissible only if it is made in'suppoft, in Whole orin
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I (c) the facts and ev1dence rehed on.:

4. The mtervener shall be treated asa patty unless etherwme ordered by the Court

Rule 316 Invntatmn to mtervene

1. The Judge—rapporteur or the premdmg judger may, of hlS own motlon aﬁer heanng the partxes

or on a reasoned request from a party, invite any person concerned by the outcome of the

dispute to inform the Court, wﬂhm a penod to be specxﬁed, whether he WlSheS to. mtervene in -
- the proceedings. en e : : ‘

2, If the person wishes to intervene, he shall present his Apphcatmn to 1ntervene within one

month of service of the invitation and his Statement in intervention within such further period to~

be specified by the judge-rapporteur or the pres1d1ng _]udge Rule 313.3, 4 Rule 314 and

‘Rule 315 shall apply muz‘atzs mutandzs

3. An mtervener shall be bound by the decxszon in the actmn

Rule 316A Forced mterventmn

1. A party who contends that the person should be bound by the deemon n the action even ifhe
refuses to intervene shall give reasons for this contention in its reasoned request. In'such a case

 the invitation must include these reasons and must state that the party making the request
;contends that the person should be bound by the dec1s1on n the aeuon even if that person
: 'refuses to mtervene S ; .

2. If the person invited to mtervene pursuant to Rule 316. 1 dees not mtervene but w1shes to

.~ contend that he should not be bound by the decision in the action, he shall lodge a statement to
 that effect within the one month period referred to in Rule 316.2. If no such statement is lodged
~ within the time specified he shall be bound by the decision in the actlon as between himself and

any other party to the action and shall not be entitled to argue that the decision in the action was |

. wrong or that the inviting party did not conduct the proceedmgs leading to. the decision in the

action pmperly If a statement is. Iodged within the time specified then the Court shall declde
whether the person invited to intervene shall be bound having heard the parties. and the person

- invited to intervene. If the. Court so decides, the person invited to intervene may presem an.
o Apphcatlon to intervene within one month-of service of the Court’s decision. Rule 316.2 shall -
- apply. If the person invited to intervene fails to present such an apphcatlon, he shall be bound

: by the decxsxon in the aetmn ‘ = S

j Rule 317 No appeal agamst an order on the Apphcatmn to mtervene

b There shall be no appeal agamst an order refusmg an Appheatmn to mtervene |

SECTION 6 RE-ESTABLISHI\*IENT OF RIGHTS e f ; S
Rule 320 Re-estabhshment of nghts | - S g
1 Where a party has faxled to observe a tlme-hrmt set by these Ruies or the Court for a cause

& which, despite all due care ‘having been taken by the party, was outside his control and the

non-observance of this time, Tlimit has had the direct consequenee of causing the party to lose a

| .nght or means of redress, the relevant. panel of the Court may upon the request ef that party‘

re-establish the right or means: of redress

- : 2 The Apphcatmn for Re—estabhshment of nghts shall be lodged wﬁh the Registw Withm one‘_ ‘

;-,11’,7- S
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‘month of the removal of the cause for non-observance of the time-limit but in any event within

‘six'months of the non-observed time-limit. Within that time-limit a fee for a Request for

Re-establishment of rights fixed under Rule 370 shall bé paid.

s)
* 3. The Application shall:

(a) state the grounds on which it is based and shall set out the facts on which it relies; and

(b) contain the evidence relied on in the form of affidavits from all persons involved in the
non-observance of the time-limit and the persons involved in establishing the precautionary

‘measures of due care taken in order to avoid such cases of non-compliance.

4, The omitted act shall be performed or. completed together with Apphcauon for

* Re-establishment Wlthln the time-limit mentioned in paragrap‘h 2.
* 5. There shall be no grant of Re-estabhshment of rights in respect of the non-observance of the

time limit mentioned in paragraphs 2 and 4 of this Rule.

6. The panel shall decide on the Apphcatlon for Re-establishment of rights by Way of order.
The other parties shall be given an opportunity to be heard beforehand.

7. There shall be no right to'appeal from an order rejecting anApplication for Re-establishment

of rights or from an order granting Re-establishment of rights.

~-118 -
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'CHAPTER 7~ MISCELLANEOUS PROVISIONS ON LANGUAGES S

Rule 321 Apphcatron by both partles to use of the Ianguage m wlnch the patent was

granted as language of the proceedmgs

1. At any time durmg the written proeedure any party may lodge an Apphcatmn by both partres
_ to use the language in  which the patent was granted as language of .the proceedrngs,
~ accordance with Article 49(3) of the ‘Agreement. The Application shall state that both parties
* agree to use the language in Whlch the patent was granted as the language of the proceedings.

2. As soon as praeucable the Re grstry shall forward the Appheatron to the panel

3. The panel shall as soon as praeucable, demde whether it approves the Apphcatron by both
parties to use the language in which the patent was granted as the language of the proceedings.
Where the panel does not approve the Application, the Regrstry shall as soon as practicable
inform the parties who may request, within 10 days, that the actwn be referred to the central

k d1v1s10n and the actron shall be transferred aceordmgly

4. Where the actron is transferred to the central drvxsron Rule 41 shall apply mutatzs mutandzs

, Relatzon with Agreement Artzcle 49(3) S - }
‘Rule 322 — Proposal from the ;udge—rapparteur te use of the language in Whrch the patent

was granted as language ot' the proceedmgs

" Atany tnne dunng the Wntten procedure and the mtenm proeedm'e, the judge-rapporteur may,
- of his own motion or on a request by a party, after consulting the panel propose to the parties
-that the language ‘of the proceedings be changed to the language in which the patent. was

granted, ‘in accordance with Article 49(4) of the Agreement If the partles and panel agree the

language of the proceedmgs shall be changed
- Relatmn wztk Agreemem‘ Artzcle 4.9(4)

as language of the proceedmgs

o ;' Rule 323 Appheatmn by one party to use the !anguage m whleh the patent Was granted '

1 I a party wrshes to use the language in Whlch the patent was granted as Ianguage of the -
proceedmgs, in ‘accordance with' Article 49(5) of the Agreement, the party shall include such -

Application in the Statement &f Claim, in the case of a claimant, or in the Statement of Defence, -

2 - in the case of a defendant. The Judge-rapporteur shall forward the Appheatron t0 the Presrdent
,_oftheCeurtofFlrstI;nstance & s

PR The Presrdent shall invite the other party to mdlcate, wrthm 10 da.ys, 1ts pesrtron cm the use of o
S the language in whreh the patent was granted as Ianguage of the proeeedmgs s

3 The Presrdent, havmg eonsulted the panel of the d:tvrsmn, may order that the Ianguage in f ’

L ‘which the patent was granted shall be the language of the proceedmgs and may make the order
e condltlonal on specrﬁc translatmn or mterpretatlon arrangernents L o

' Relatzon wzz‘h Agreement Artzcle 49(5)
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' ;s changed in the course
Rule 324 — Consequences where the language of the Pmcee dings
of the proceedings - ine pleadugs and other
ther 15 t agrec the

An Application under Rule 321.1 or 323.1 shall specify whe arties cann de
documents should be translated and at whose cost. If the P ase M8Y b"' shall decl

’ Judge-rapporteur or the President of the Court of First Instance, 25

in accordance with Rule 323.3.

U

-120-

120 | 142



gy

: CHAPTER 8 CASE MANAGEMENT

f(d) dectdmg the: order in whlch 1ssues are to be resolved

R helpmg the part:es to settle the whole or part of the actmn

o (]) dealmg wrth the aotlon wrthout the parues needmg to attend m person, ik e

' :ﬂ(k) makmg use of avaﬂable techmcal means, and

. 1809.1-R0P-18D-10.07.2015

[Artzcle 43 Agreement CST RoP Pm 2 Chapter 3 ]
Rule 331- Respons:bxhty for case management

1 Durmg the written procedure and the mtenm procedure ease management shall be the -
respons1b1hty of the }udge-rapporteur sub;ect to Rules 102 and 333 s

2. The _]udge-tapporteur may refer a proposed order to the panel

- 3. After the closure of the interim conference, case management shall be the responsibility. of

the pre31d1ng Judge il consultatlon thh the Judge-rapporteur T

4. The Regtstry shall serve any case management orders on the parues as soon as practxcable
after the decision of the judge-rapporteur, pre51d1ng Judge or panel.

Rule 332 - General prmcxples of case management
Active case management mcludes
(a) encouragmg the parttes to co-operate w1th each other dunng the proeeedmgs,

) identifying : the issues at an early stage,

(c) deciding promptly WhICh 1ssues need full mvestrganon and d:sposmg summanly of other

tssues, A

s : (e) eneouragmg the parttes to make use of the Centre and facﬂltatmg the use of the Centre, : V

B (g) ﬁxmg t1m<etab1es or otherwrse controlhng the progress of the actlon, &
o ®) consrdermg whether the hkely beneﬁts of takmg a partxcular step Justlfy the eost of takmg 1t

, _(1) deahng wﬁh as many aspects of the actron as the Court can on the same oocasrom

e ; (1) gtvmg dlrectlons to ensure that the hearmg of the actlon proeeeds qutckly and efﬁc1ent1y
\ | ,Rnle 333 Revxew of case management orders s S

L Case management dee1s1ons or orders made by the Judge-rapporteur or the presrdmg Judge o
= shall be reviewed by the panel ona reasoned Apphcatlon by a party. G

| 2. An Apphcatlon for the review of a case management order shall be lodged w1th1n 15 days of o
~ service of the order. The Application shall set out the grounds for review and the ev1dence, 1f e
any, m support of the grounds The other party shall be glven an opportumty to be heard

L 3. ‘The party seekmg a review shall pay the fee for the revrew of a case management order,
A aocordance thh Part 6. Rule 15. 2 shall apply mutatzs mutandzs ‘ ~ ‘ '
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M o 4. The panel shall as soon as practicable. decide the Applrcatron for review and make any
necessary revised case management order. :
oy 5. A decision of the panel on an Apphcatron forreviewis a procedural decrslon for the purposes
of Rule 220.2.
- Rule 334 — Case management powers
L Except where the Agreement, the Statute or these Rules provrde otherwise, the
judge-rapperteur, the presrdmg judge or the panel may: :
(@) extend or shorten the period for compliance with any rule or order [Rule 9. 3],
— (b) adjourn or bring forward the interim conference or the oral héaring;
(c) communicate with the parties‘to instrglet'ﬁrem about wishes or requirements of the Court;
j’ . (d) directa separate hearing of any issue;
E () decide the order in which issues are to be decided; ‘ A,
] (f) exclude an issue from consrderatron
| (g) dismiss or decide on a claim after a decrsron ona prehmmary issue makes a decision on
7 further issues irrelevant to the outcome of the action;
(h) dismiss a clarm summarily if it has no prospect of succeedmg,
(i) consolidate any matter orissue or order them to be heard together;
(j) make any order pursuant to Rules 103 to 109.
Rule 335 = Varying or revoking orders ‘
— The power of the Court to make a case management order mcludes a power to vary or revoke
sudnonkx
N Rule 336'-— Exercise of case management powers
& ) i (
The Court may exercise its case management powers on the apphcatron by a party or of its own
: . motron, unless otherwrse provided.
| Rule 337 — Orders of the Court's own motion
—_ : Where the Court’ proposes to fnake an order of its own motion, it may do so but only after
hearing the parties. :
} Rule 340 - Connection Joinder
- .
1. In the interests of the proper admmrstratron of justice and of avordmg inconsistent decisions,
’ ‘where more than one action concerning the same patent (whether or not between the same
3 parties) is pending before
| | (a) different panels (whether in‘the same or different divisions);’ or
g (b) different panels of the Court of Appeal,
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the panels may by agreement at any tune, after heamng the parues, order that two or more

actions shall, on account of the connectlon between them, be heard together Artlcle 33 of the
Agreement shaII be respected ' ‘ ,

2. The actwns may subsequenﬂy be dzs;omed

‘.’.123»-
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CHAPTER 9 — RULES RELATING TO THE ORGANISATION OF THE COURT

Rule 341 — Precedence

First Instance, the judges shall rank in precedence according to their seniority in office.
2. Where there is equai seniority in office, precedence'shall be determined by age.
3. Retlrmg judges who are reappomted shall retain their former precedence

4. The Presidium may determine the presiding Judge ofa panel In the absence of such a
determination by the Presidium and unless otherwise agreed by the panel thé most senior Judge

shall be the pre51d1ng _]udge
| Rule 342 — Dates, tlmes and place of the sxttmgs of the Court *

1. The duration of judicial vacatlons shall be fixed by the President of the Court of Appeal, on a

2. The Court may choose to hold one or more particular s1tt1ngs in a place other than that in
which it has its seat. SubJect to any rules agreed by the relévant Contracting Member States
pursuant to Article 7(5) of the Agreement where an action is pending before a reglonal division

the judge-rapporteur or the presiding judge shall designate the place within the region for each

hearing having regard to the residence or plate of business of the defendant(s) and all other

| 1.-With the exception of the President of the Court of Appeal and the President of the Court of .

~ proposal from the Presidium. The dates and times of the sittings of the Court shall be dec1ded by
the presiding judge of thepanel of the division in question. .

relevant circumstances such as the facilities available, the financial means of the parties and the -

place of actual or threatened infringement.

" Relation with Statute: Arttcle 1 7

Rule 343 — Order in which actmns are'to be dealt with

"1. The Court shall deal with the actions before it in the order in which they become ready for

hearing in accordance with Rule 108.
2. The presiding judge of a panel may, after hearmg the partles [Rule 264]:. -

(a) direct that a particular action be given priority and that time hrmts prov1ded for in these -

Rules be shortened

‘ (b) defer an action-to be.dealt with later, in partlcular with a view to facilitating an am1cable

settlement of the dispute.
[CST RoP Article 47]
Rule 344 — Deliberations

1. The Court shall deliberate m closed session.

2. The presiding judge shall presxde over the deliberations. Only those judges who were present

at the oral hearing may take part in the deliberations on the decision.

" 3.The deliberation of the Court shall take place as soon as possible after the closure of the oral

hearing.

-124 -
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fRule 345 Composmon of panels and assxgnment of actlons i

1. The presuimg Judge of eaeh local or regmnal dlwsxon or the seat of the central d]VlSlon of one
of its sections (being the judge appomted by the Pres:dxum as the. presiding Judge) shall; after .
consultatlon, allocate the legally qualified Judges asszgned to his dlwsmn the seat of the central

division or one of its. sectlons to its panels
2. The allocatlon shall be in conformity w1th Article 8 of the Agreement o

3. The actions pendmg inthe dmswn, the seat of the central dmsmn orone of its sections shall
be assigned to the panels by the Reglstrar following an actlon-dlsmbutlon-scheme established
by the respective presiding judge for the duration of one calendar year, preferably distributing
the actions according to the date of recelpt of the actions at the leISlOll or, secuon

4. Each panél may delegate to one of more _]udges of the panel

(a) the function of actmg asa smgle Judge, or

. (b) the function of acting for the panel in the procedures of Part 1 Chapter 4 (Procedure for the
' Determination of Damages and Compensatmn, meludmg the procedure for the laying open of

books) and Chapter 5 (Procedure for Cost Decisions). These functions may be delegated to the
Judge-rapporteur who has prepared the action for the oral hearmg 5

5. The pre51dmg Judge ef the d1v1smn the seat of the eentral d1v1s1on or one of its sectxens shall
des1gnate ajudge ass1gned to his division, the seat of the central division or one of'its sections as
a standmg Judge for urgent acﬁons The asmgnment may be hmxted to certam peneds of t1me

| 6.1f all parties agree to havmg the action heard by a single gudge, the presxdmg judge of the

panel to which the actxon is allocated shall ass1gn the actxon to a Iegaﬁy quahﬁed Judge of the

“panel.

A Where paragraphs I to 6 apply to declsmns by the pre51d1ng judge ef the seat ef the central
'lelSlen or one of its sections, the Pre31dent of the Court of First Instance may of h15 own -
o motzon review that declsmn ' o . ‘

8 Paragraphs 1 to 6 shall apply mutatis mutandzs to the Court of Appeal All references to the
presiding judge of the dlvzsmn shall, regardmg the Court of Appeal refer to the Pre51dent ef the

Court of Appeal

: Relat‘zon wztk Statute: Arz‘zcle 19 f TR
‘Rule 346 Appllcatmn of Artncle 7 of the Statute S

g 1. Lfa party objects toa Judge takmg part in proceedmgs pursuant to Artlcle 7(4} of the Statute _
- the presxdmg judge of the local or regional division to whlch the judge is allocated or, if the

action is pending before the seat of the central division or ‘'one of ; its sections, the respectxve

- 'presiding judge shall, after hearing the Judge eoncemed, declde whether the obgeetxon is

admissible havmg regard to Artwle 72y of the Statute

Presidium whlch shall hear the Judge coneerned and shall decxde wheﬂ:er the objectmn shall

: ,stand or not

o125

2 If the ob]ecnon is adrmssxble the respectlve presxdmg Judge shall refer the action to the
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3. Paragraphs 1 and 2 shall apply to a judge of the Court of Appeal. The presiding judge of the

panel shall perform the functions attributed to the presiding judge of the division, the seat of the
central division or one of its sections in these paragraphs.

Relation with Statute: Article 7

-126 -

126 | 142



rR—n
[P

iy

‘ Relatzon wzz‘h Statute Arz‘zcle 35(4)
| "-Ruie 351-Orders
' ik-l Every order shall contam

. (b) the date of its adoptxon, E | : \
o (c) the names of any Judge takmg part in xts adoptlon,

k ,(b) a summary of the facts and
o (c) the grounds for the order '

©1809.1-RoP-18D-10.07.2015

: CHAPTER 10- DECISIONS AND ORDERS

Rule 350 Declsmns
1. Any decnsmn shall contam

(@) the statement that xt is a decxslon of the Ceurt o

®) the date of i its dehvery,
(c). the names of the pre51dmg judge, the Judge-rapporteur and other Judges takmg part in it;

(d) the names of the partles and of the partles representatlves,

(e) an indication of the claim, order or remedy sought by the parhes,

(f) a summary of the facts, and -
(g) the grounds for the dec151on
2. The order of the Court consequentlal upon the decision (ether than costs) mcludmg any order

- giving immediate effect to an mjunctton, shall be appended to the decxslon The Order shall

comply Wlth Rule 351

3 Any dlssentmg Oplmon shall be attached to the Court s dectsxon,. : S

4. The decxsxon of the Court of Flrst Instance shall contam a summary of the requests and facts :
- submitted by the. partles and a statement of the facts and arguments on Whlch the Court bases 1ts
'deczsmn ' Cohegison T s : LT

5. AH dec151ons shall be recorded m the reg1ster

udge of the presulmg Judge, of a Presxdent of the Court or of the Court

(d) the names of the partxes and of the partxes representauves and L

S (e) the operatwe part of the orde:r

2. Where, in: accordance mth these RuIes the Court grants leave to appeal an order the order

‘f shall m addmon oontam

(a) a statement of the forms of order sought by the partles, o

S G e o -127-

L 3 (a) the statement that 1t is an order of the Judge-rapporteur of the standmg Judge, of the smgie '
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3. All orders shall be recorded in the register. - ’

Rule 352 — Binding effect of decisions or orders subject to security

1. Decisions and orders may be subject to the rendering of é security (whether by deposit or

bank guarantee or otherwise) by a patty (or parties) to the other party (or parties) for legal costs

and other expenses and compensation for any damage incurred or likely to be incurred by the

“other party (or parties) if the decisions and orders are enforced and subsequently revoked.

2. The Court may upon the application of a party release a security by order.

Rule 353 — Rectification of decisions and orders -

The Court may, by way of order, of its own motion or on application by a party made within one ,

month of service of the decision or order to be rectified, after hearing the parties, rectify clerical

‘mistakes, errors in calculation and obvious slips in the decision or order.

Rule 354 — Enforcement

1. Subject to Rule 118.8 and 352 decisions and orders of the Court shall be d1rectly enforceable
from their date of service in each Contracting Member State. Enforcement shall take place in

accordance with the enforcement procedures and conditions governed by the law of the.
‘ partlcular Contractmg Member State where enforcement takes place.

2. Where during an action an enforceable decision or order of the. Court is subsequenﬂy vaned :

or revoked, the Court may order the party which has enforced such’ dec1s1on or order, upon the

request ‘of the party against whom the -decision or order has been enforced, to provide
appropriate compensation for. any injury caused by the enforcement. Rule 125 shall apply
mutatis mutandis. Where an enforceable decision or order has been made pursuant to a finding

of infringement of a patent and, follomng the conclusion of the action, the patent is amended or -

revoked, the Court may order, upon the request of the party against whom the decision or order
would be enforceable, that the demsmn or order ceases to be enforceable.

3. The Cou;rt s decisions and orders may prov1de for periodic penalty payments payable to the’

Court in the event that a party fails to comply ‘with the terms of the order or an earlier order. The

- valie of such payments:shall be set by the Court havmg regard to the i unportance of the order in

question.

4, If it is alleged that a party has failed to comply with the terms of the order of the Couxt, the
first instance panel of the division in question may ¢ decide on penalty payment§ provided for in
the order upon the request of the other party or on its own motion. The procedure foreseen i in
Rule 264 shall apply. After having heard both parties the Court may make an appropriate order
which may be subject to an appeal pursuant to Rule 220.2.

Relation with Agreement: Article 82

“
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_‘CHAPTER 11- DECISION BY DEFAULT ;
o ‘Rule 355 - Declsmn by default (Court of Fn-st Instance)

Relatzon wzth Statute Artzcle 37 ‘

. 1809.1-RoP-18D-10.07.2015 . -

1. Upon request a decmzon by default may be ngen agamst a party where

\ (b) vnthout prejudxce to Rules 1 16 and 1 17, the party whlch was. duly summoned faﬁs to appear

at an oral hearmg

2: A decision by default agamst the defendant of the clalm or counterclalm may only be glven«

where the facts put forward by the claimant Justlfy the remedy sought.

3. A demsmn by default against the defendant of the claim or counterclann may only be given
where the time hm1ts for the defence to the clann or counterela:m have explred

4. A demswn by default shall be enforceable The Court may, however

(a) grant a stay of enforcement untﬂ 1t has glven 1ts dGCISIOIl on any. Application under

Rule 356 or

(b) make enforeement subjeet to the provzsmn of seeun’cy; ﬂns secumy shall be released ifno

T Appheatlon is made or if the Apphcanon faﬁs e
’Rule 356 Apphcatmn to set as1de a decxsmn by default

: \'1 A paﬂy agamst Whom a decision by default has been ngen may Iodge an Appheatmn te set,
s asuie that dec1s1on mﬂnn one month of semce of: the demsmn : B

: 3. Ifthe prov1smns of Rule 3562 are met the Apphcaﬁon shall be aﬂowed unless a party has"

o been put on nétice in an earlier dee1s10n that a further decision by default shall be final. If the

S Apphcatxen is allewed, a note of aﬂowance shaH be mcluded in any pubhcaﬁon of the dec1sxon
,bydefault LT Pl : el dit e

sy Rule 357 Deeisian by default (Court ef Appeal)

. | 1. Rules 355 and 35 6 shall apply mutatzs mutandzs, in partleular Where a respondent on whom a
" Statement of appeal and a Statement of the grounds of -appesl have been duly served failsto

o (a) the Rules of Pmcedure so provxde ifa party faﬂs to take a step w1thm the txme limit foreseen
~in these Rules or set by the: Court, or o . o '

-2, The Apphca‘aon to set asuie a dec1smn by default shall eontam the party s explanatmn for the

 default. It shall mention the date ‘and number of the decision by defanlt. The party shall pay a
 fee for the. Apphcauon to set aside the decision by default [EUR***]: In the case of
it Rule 355 1(a) the Apphcatlon shall be accompamed by the step the party has faﬂed to take o

lodge a Staternent of response or where a party fails to file a Reply te a Statement of

| Cross—Appeal or translatmns ordered by the 3udge-rapporteur i

2. When consuienng whether to glve a decxslon by default, the Court of Appeal may ecnsxder
. thementsoftheappeal ~ ; B S '

-19e
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3. Rules 355 and 356 shall apply mutatis mutandis where the appellant fails to correct the
deficiencies or to pay the fee pursuant to Rule 229.4 or to lodge the translations pursuant to
Rule 232 1 within the penod specified.

-130 -
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e CHAPTER 12 - ACTIONS BOUND TO FAIL ()R MANIFESTLY INADMISSIBLE

Rule 360 No need to. adgndxcate

If the Court finds: that an- actlon has become devmd of purpose and that there is no longer any

need to adjudlcaie on it, it may at any time, on the apphcatlon ofa party or of its own motion,
aﬁer gwmg the parhes an’ opportumty to be heard, dJspose of the actmn by way of order

Rule 361 — Actlon mamfestly bound to faﬂ

Where it is clear that the Court has no Junsdwtlon to take cogmsance of an action or of certain
of the claims therein or where the action or defence is, in whole or. in part, mamfestly

‘inadmissible or manifestly lacking any foundation in law, ‘the Court may, ‘afcer glvmg the

parfies an opportumty to be heard, glve a decision by way of order
Rule 362 — Absolute bar to pmceedmg with an actlon |

The Court miay at any time, on’ the apphcatmn ofa party or of its own motlon, after glvmg the
parties an opportunity to be heard, decide that there exists an absolute bar to proceeding w1th an
action, for example because of the apphcatmn of the pnnmple of res Judzcata ~

Rule 363 Orders dxsmlssmg mamfestly madmxsmble claxms

1. Orders under Rules 360 361 and 362 shall be taken by the panel upon the recommendaucn

of the Judge-rapporteur ;

,;“\3;131_

L 2. Where the decision is taken by the Court of Fnst Instance pursuant to Rules 360, 361 and 362 ; '
- itisa ﬁnal decision: mthm the meaning of Rule 220 1(3) ~ .
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CHAPTER 13 - SETTLEMENT
Rule 365 — Confirmation by the Court of 4 settlement _
1. Where the parties have concluded their action by way of settlement, they shall inform the -

‘judge-rapporteur. The Court shall confirm the settlement by decision of the Court [Rule 11.2],

1f requested by the partles, and-the decision may be enforced as a final dec1s1on of the Court.

2. At the request of the parties the Court may -order that details of the settlement are
conﬁdent1a1

3. Sub;ect to Rule 365.2 the dec1s10n of the Court under Rule 365.1 shall be entered on the
register. :

4. The judge-rapporteur shall glve a.decision as to costs in accordance with the terms of the
settlement or, failing that, at his discretion.

Relation wzth Agreement: Article 79

-132-
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PART 6—FEES AND LEGALAID

COUuRT FEES

*.Rule 370 —Court fees [Thls Rule: wxll be redrafted m the hght of the consultatwn on the

court fees]

1. Court fees’ provxded for in these Rules. shall be patd to the Court Thcy shalI be levied in
accordance w1th the prowsmns contamed in this Part ' ,

2. The court fees to be paxd to the Court shaﬂ be as follows

‘(a.) Fixed fees, in [EUR**]

Court of First Instance

Fee foran opt-out:'

Fee for withdrawal of an opt-out:

Fee for.inﬁ'irigement 7aétion:

Fee for revocatmn acﬂon

Fee for counterclalm formﬁmge‘ﬁieht" ‘"  ' .

Fee for declaratmn of non-mﬁmgement

e Fee for actxon agamst a decxsmn of the European Patent 0&ic s % Ll

)

: ’Fee for apphcatxon to determme damages

| Fee for apphcatmn to set as1de decxsmn by default.

Fee for apphcatmn to review a case management order

Fee for application to preserve emdence

- Fee for apphcatlon for prowsmnal measures

Fee for appheatmn to determme compensatlon pursuant to Rule 125
. Fee for application for re-estabhshment of nghts

' Fee for apphcatmn to ﬁle a protectlve letter to or to prolong the penod kept on the regxster

L -13.
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Court of Appeal

Fee for appeal pursuant to Rule 220.1(a) and (b)

Fee for appeal pursuant to Rule 220.1(c) and .2

Fee for lodging a protectifvellettebr:

Fee for rehearing:

(b) Value-based fees in [EUR***]

Value in dispute in EUR _' o . " Fees

Rule 371 — Time periods for paymg court fees ‘

1. The fixed fees [Rules 5, 15.1, 26, 47, 53, 68, 132, 192.5, 206.5, 207.4, 228] shall be paid at
the time of lodging the relevant pleading or application. The payment shall be made to one of
the bank accounts indicated by the Court and it shall indicate the paying party or its

representative together with the number of the patent (or patents) involved and the number of

the case.
2. Proof of payment shall be provided together with the relevant pleading or application.

3. In cases of urgency, where a»paynient in advance is not possible, the'repr'esentative of the

party in question shall pay the fixed fee within the period set by the Court and the Court may

order that the relevant pleading or application shall: be deemed lodged and effective when
received by the Registry if payment of the fixed fee is made within such penod.

4. The value-based fee shall be paid within 10 days of service of the order- detemnmng the value
of the dispute in accordance with the Rules 22, 31, 57, 58, 69, 104(i)-and 133.

5. Where an Apphcatmn for legél aid has been lodged in accordance with Rule 377, theruleson

the obligation as to the time when to pay the fixed fees under Rule 371 1 shall not apply.

Relatzon with Agreemem‘ Artzcle 70

_ LEG_ALAID

Rule 375 - Alm and scope

1. In order to ensure effectlve access to Justlce the Court may grant legal aid to a party'

(heremafter “the applicant”).’

~ 2.Legal aid may be granted in respéqt of any proceedings before the Court.

-134 -
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, .followmg costs

Agreement. o
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1. Subject to Artxcle 71(3) of - A ement, Iegal ald may cover, in whole or in part the

(b) costs of legal assxstance and representatlon regardmg . il . = '

@ pre-htlganon adv1ce thh a vrew to reachmg a settlement pnor to commencmg legaI
proceedings;

(ii) commencmg and mamtemmg proceedmgs before the Court
(iii) all costs relating to proeeedmgs mcludmg the apphcatron for legal aid;

- (IV) enforcement of dec1510ns,

(c) other necessary costs related to the prooeedmgs to be bome by a party,.including costs of :

witnesses, experts,. interpreters ‘and translators and necessary travel accommodatron and ’

'subsxstenee costs of the apphoant and hts representatlve

2. Subjectto Artlcle 71(3) of the Agreement, legai azd may also cover the costs awarded to the |

successful paxty, in the event that the appheant loses the actton

Rule 376A Maxmmm amount to be pald for representatmnf ‘:, LE

1. For the costs of representatmn pursuant to Rule 376 l(b) the maxnnum level of Iegal ald that -

may be granted by the Court shall be the maximum amount of recoverable costs laid down in
- the decision of the Admmxstratrve Coxmmttee pursuant to Artlcle 69( I) of the Agreement and

Rule 152 2.

Rule 377 Condmons for grantmg Iega! ald

L Any natural person who isa crnzen of the European Umon ora thn'd country nanonal
- residing lawﬁxlly ina Member State of the European Umon shall be entlﬂed to apply for legal '
. ‘mdwhere ‘ . T Sl = ; T

of success, cons1dermg the apphcant s procedm'al posrtron, and

2. The Admxmstratrve Commxttee may deﬁne tbresholds below the Ievel set in paragraph 1 for
“the maximum level of legal aid for representatlon pursuant to Rule 376.1(b), taking into
~account; necessary costs for legal representanon in the Contractmg Member States and the need -

. 'to guamntee adequate aeoessto;ustlce TR . Bl s ‘

o (a) owxng 10 hlS economlc sxtuatlon, he is Wholly or paztly unable to meet the costs referred to in
,Ru1e376 and . s : . Sl ;

Ta (b) the aet:on in respect of which the: appheatxon for Iegal ard is made has a reasonable prospect -

(c) the elannant applymg for Iegal atd 1s entntled to bnng acttons under Arhcle 47 of the

2 The Admlmstratwe Comrmttee may deﬁne thresholds above ‘whl ,h legal atd apphcants are 5

deemed wholly or partly .able to bear the costs of proeeedmgs set out in Rule 376. These

thresholds may not prevent apphcants whose economic s1tuat10n is above the thresholds from
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being granted legal aid if they prove that they are in fact unable to pay the costs of the-
‘proceedings referred to in Rule 376 as a result of the high level of the cost of living in the
Contracting Member State of domicile or habitual res1dence

3. When deciding on the grant of legal aid the Court shall, Wlthout pre}uchce to paragraph 1(a), 4

consider all relevant circumstances including the importance of the action to the applicant and
also the nature of the action when the application concetns a claim arising d1rect1y out of the
applicant's trade or self-employed profession.

N Rule 377A - Condltlons regarding the financial sitﬁation of the éppliéant

1. When assessing a party's financial situation, his income and assets must be taken into
account. .

2. Income shall mclude all earnings in money or equivalent value after deducting all costs
reqmred by the applicant and dependent persons in. ordér to cover thelr reasonable . hvmg

: expenses (disposable income).

3. The Administrative Commlttee shall deﬁne the deductions from income and assets to be
taken into account when assessmg the applicant’s financial situation. It shall also deﬁne levels
of monthly instalments to be paid by the apphcant Al thresholds set by the Admmlstratlve

. Committee shall be adapted regularly to pnce and income indices.

Rule 378 — Application for legal ald

1. An application for legal aid may be lodged before or after proceedings have been started 4’

before the Court..

2. The Apphcatmn for legal aid shall contain in a language of a Contractmg Member State:

(a) the name of the apphcant

(b) postal and electronic addresses for service on the apphcant and the namies of the persons

authorised to accept service; -

(c) the name of the other party as well as postal and electromc addresses for servwe on the other
party where available and the names of the persons authorised to accept service, if known;

(d) the action number of the action in respect of which the application is made or, where the

application is lodged before the action has been brought, a brief description of the action;

(e) an mdlcatlon of the value of the actlon and the costs to be covered by legal aid;

(f) where legal aid is requested for costs of legal assistance and representation, the name of the

proposed representatlve

(g) an. mdlcatlon of the applicant's ﬁnanc1a1 resources, such as income, assets and capital, and

- of the applicant's family situation including-an assessment of the resources of persons who are

financially dependent on the applicant;

(h) where appropriate, a reasoned request for suspension of a time limit which would other\mse
need to be observed until the date of notification of the order deciding on legal aid.

3. The apphcatlon for legal aid must be supported by:

-136-
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(@) evxdence of the apphcant‘s nced for assxstance, such as cemﬁcates attestmg his i mcome,
“assets and capltal and famﬂy sﬁuation, and - :

(b) where the- apphcatmn is lodged before the actmn has been brought, an mdmatzon of thef

evxdence in support of the actxon

4. Tnthe event of an appeal a new apphcatlon shall be Iodged .

s, Rule 8 shall not apply
 Rule 378A Type of proof _ A
1.Tobe adtmssxble, the apphcation must contain a statement of the facts and legal situation,

with specific mention of the evidence to be presented. The application must also contain a

statement  regarding the economic and ﬁnanclal situation of the apphcant The following

documents shall be attached to the apphcatlon

" () latest property and income declaratlons of the apphcant

(b) a document showmg the personal monthly income for the prewous year, or.a declaration of
unemployment delivered by the competent authorities, or a certificate provmg that the applicant
is receiving aid or ﬁnanczal support under a socml Weifare scheme L

(c) a certlﬁcate of composmon of household . Sl ‘
@ any other ofﬁclal document that can prov:tde proof of the ﬁnancxal sxtuatlon of the apphcant

2. Where appropnate, a certtﬁcate relatmg to the mcome of other members of the hcusehold of ﬁ
the apphcant should also be attached to the application. The official documents shall not be

older than 3 months.. At the request of the Court, the ‘applicant shall _produce. further

377a

B ,documentatmn and, if so requested, an aiﬁdawt ofthe truﬂlﬁﬂness of hts statements othermse
= the apphcatxon wﬂl not be adzmsszble SR T B s

1.The Regxstry shall & examine the ‘formal admzssxbﬂlty of the. apphcatxon for 1ega1 ald and the‘ o
ccndmons regardmg the ﬁnancxal smzanon of the apphcant pm-suant to Rules 377 1(a) 2 andf‘ .

S Ifthe requxrements referred to in Rules 3’77 l(a), 2 377a, 378 and 378a have not. been met, : :
‘the apphcant shall as soon as practlcable, be 1nvxted to correct the deﬁcxencxes thhm 14 days :

3. Ifthe reqmrements referred to m Rules 37 7 l(a), 2 377a, 378 and 378a have been met; the“:' S

‘ 5 An order reﬁlsmg Iegal a1d shall stai.'e the reasons on Whlch 1t 1s based el e

e .decision on such apphcatmn shall be taken, by way of order, by the Judge-rapporteur or, here'- S
Tt the apphcatmn is lodged before the actlon has been brought by the standmg judge S

4. Before makmg a deczsmn onan apphcatxon for Iegal axd, the Court shall invite: the other party o
~ to submit written observatlons nnless it is already apparent from the information submitted that S
- the condmons referred to in Rule 377.1(b) have not been met. Documents regarding the
" economic and financial s1tuatxon of thé apphcant shall be made accessible to the other party .~
e only where the applicant has consented or the applicant’s refusal of consent is unreasonable or
.in the view ofthe Court the other party has a nght to- mformahon on the economzc or ﬁnanmal S
s1tuat10noftheapphcant SRR N : el e B T e
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_(b) has grossly negligently made false 'statements as to his personal or econ

" Rule 381 ~ Appeal
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6. An order granting legal aid may provide for:

(@ an exemption; wholly or partly, from Court fees; e
representative O
(b) an interim amount to be paid to enable the applicant and/or dt;:pnopr to making a final -

applicant to meet any request of the Judge-rapporteur or standing ju
limit which the
representauve s disbursements and fees may not exceed;
(d) a contribution to be made by the applicant to the costs referred to jn Rule 376. 1(0)

jication with the Court

7. Legal aid may be granted only for the penod from receipt of the app
of 1ega} assistance and

8. Where the legal aid covers, in whole or in part the costs five of the applicant.

representanon the order grantmg legal aid shall designate; the rapresenﬁ1 \_/
(hat an amount shall be :

9. On a request by the demgnated representatlve the Court may order
paid by way of advance. . :

10. Where requested by the applicant in accordance with Rule 37 8. 2(11)
on the suspension of any time Inmt

the Court shall decide

Rule 379A ~ Alteration of economic situation o . o p
omic situation.
The apphcant shall inform the Court promptly of any alteration in ‘his eco™ '

~ Rule 380 Wlthdrawal of legal ald

gal aid according to
1. If the economic situation of the apphcant which has led to the grant of 1;-;'1 own motion or on

‘Rule 377.1(a) alters during the proceedings, the Court may at any time, o EE° gt having

a reasoned request by the other party, thhdraw wholly or partly legal aid bY
heard the apphcant ,

2. The Court may w;thdraw wholly or partly legal aid 1f the apphcant L
ented its prospects

: s
(a) by inaccurately representmg the circumstances of the case, has misrep rf]rt costs; OF

of success, which are determinative for the approval of assistance with Co
omic circumstances;

or

at to his financial -
(c) has not immediately informed the Court of a con51derable mproveme

clrcumstances alment ¢
§ , ﬂﬂy instalmen or
(d) has been in arrears for longer than three months with the payment of a mo*

with the payment of any other amourit. T

3. An order mthdrawmg legal aid shall state the reasons on which it 1s based

ealf..’/d to the Court of

An order wholly or partly refusmg or mthdrawmg legal ald may be app d of one month after

Appeal. The appeal shall be filed with the Court of Appeal within a perio

- 138~
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recexvmg the order. The Court of Appeal may grant legal axd for the conduct of the appeal

- pursuant to.the prov:sxons of Ru}es 37 71037 9

Rule 382 - Recovery

1. Where the Court has ordered another party to pay the costs of the apphcant for Iegal aid, that

other party shall be required to refund to the Court any sums advanced by way of legal aid. In

the event of a shortfall between the costs: so ordered and the sums advanced by way of legal aid.

the applicant may’ be required to meet such shor&all from any damages or compensatlon '
awarded by the Court or ﬁtom any sum recexved by way of settlement.

2. In the event of thhdrawal of legal aid under Rule 380, the apphcant may be reqmred to
refund to the Court any sums advanced by way of legal aid. ‘

L -139-
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