COUNCIL OF Brussels, 1 December 2011

THE EUROPEAN UNION

17580/11
LIMITE
PI1170
COUR 72

NOTE

from: Presidency

to: Permanent Representatives Committee (Part 1) / Council

No. prev. doc.:  17120/1/11 PI 157 COUR 67 REV1
17317/11 PI 165 COUR 70
17539/11 PI 168 COUR 71
Subject: Draft Agreement on the creation of a Unified Patent Court
- Preparation of the Competitiveness Council on 5 December 2011

I. INTRODUCTION

1. On 29 September 2011, the Competitiveness Council held an exchange of views on
the creation of a unified patent litigation system, in particular on the compatibility of the draft
Agreement with the EU legal order. The Presidency concluded that delegations seemed
sufficiently reassured in this respect and announced that it would continue working with

a view to reaching political agreement on the patent "package" by the end of the year.

2. Inthe course of October and November 2011, the Presidency organised numerous technical
meetings to further elaborate the text of the draft Agreement. A 3-day long drafting session in
Warsaw on 12-14 October was followed by meetings of the "Friends of the Presidency" group
on 18 and 27 October and 14 November.
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In parallel, on 11 October, 9 November, 16 November, 21 November and 30 November, five
informal trilogues were held on the regulations implementing enhanced cooperation in
the area of unitary patent protection, addressing also the European Parliament's draft own-

initiative report on a jurisdictional system for patent disputes.

3. The Commission made a commitment to present the necessary amendments to Council
Regulation (EC) No 44/2001 on jurisdiction and the recognition and enforcement of
judgments in civil and commercial matters (Brussels I Regulation) in early 2012 in order to

ensure the compatibility of the draft Agreement with Union law.

4.  Whilst the text of the draft Agreement has been thoroughly discussed and elaborated at
technical level, there remain a set of issues that require political consideration and decision at

the next meeting of the Competitiveness Council.

II. ISSUES TO BE DISCUSSED BY MINISTERS AT THE COMPETITIVENESS
COUNCIL ON 5 DECEMBER 2011

A)  ISSUES RELATING TO THE CREATION OF THE UNIFIED PATENT COURT

The Presidency considers that the following issues need the attention of Ministers. Ministers
should discuss these items with a view to reaching a global compromise on the Agreement

creating the Unified Patent Court.
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001R0044:EN:NOT
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ANNEX

DRAFT DECLARATION OF THE CONTRACTING MEMBER STATES

CONCERNING THE PREPARATION FOR THE COMING INTO OPERATION

OF THE UNIFIED PATENT COURT

The Contracting Member States having signed the Agreement on a Unified Patent Court consider

that the Agreement should be ratified as quickly as possible without prejudicing their national

ratification procedures, including as appropriate their constitutional and parliamentary

requirements, and that the Unified Patent Court should become fully operational upon the entry
into force of the Agreement without undue delay. To this end, they undertake to use their best
efforts and affirm their willingness to start promptly with the preparation for the expeditious
establishment of the Unified Patent Court.

The Contracting Member States are determined to ensure that the Unified Patent Court achieves

a high degree of efficiency and delivers expeditious and high quality decisions from the outset.
With this in mind they think it necessary that all practical arrangements for the proper functioning
of the Unified Patent Court are already in place or are duly prepared before the entry into force of

the Agreement.

The Contracting Member States intend to set up without any delay a Preparatory Committee which
will be composed by their representatives. The Preparatory Committee shall prepare the practical
arrangements and set out a roadmap for the early establishment and coming into operation of

the Unified Patent Court. It may establish subgroups as appropriate and make use of teams of

experts.
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The Contracting Member States consider that the availability of supplementary protection

certificates for pharmaceutical and plant protection products should be ensured in

accordance with Regulation 469/2009 and Regulation 1610/96. for which the Commission

should present proposals in due to time and as necessary.

The Contracting Member States recognize that the proper preparation for the coming into operation
of the Unified Patent Court relies on their collective effort and on their efficient cooperation. They
will act in good faith and use their best endeavours during the preparatory phase to ensure that

the Unified Patent Court will work in the most efficient and cost effective way, will deliver
judgments of the highest quality and will from the outset gain the trust and confidence of the users
of the patent system.
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